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VIRGINIA. 
HOUSE Gt HELEGATES. 
Session of 1799—1800. 

REPORT of the Committee to whom were referred the Communi- 
cations of various States, relative to the Resolutions of the last 
General Assembly of this State, concerning the Ahen and Sedi- 
tion Laws. 

Whatever room might be found in the proceedingsof some of the 
States, who have disapproved of the Resoluuions of the General As- 
sembly of this Commonwealth, passed on the 21st day of Decem- 
ber, 1798, for painful remarks on the spirit and manner of those 
proceedings, it appears to the Committee most consistent with the 
duty as well as digmty of the Gencral Assembly, to hasten an ob- 
ivion of every carcumstanee, which might be construed into a dumi 
nution of mutual respect, confidence and affoct.on, among 
bers of the Union. 

The Committee have deemed it a more useful! task, to revise with 
a critical eve, the resolutions which: have met with this disapproba- 
tion; toexamune fully the several objections and arguments wiuch 
have appeared against them ; and, to inquire whether there be any 
errors of fact, of principle, or of reasoning, which the candor of the 
General Assembly ought toacknowledye and correct. ' 

The first of the resolutions is in the words following: 

“Resolved, That the General Assembly of Virguma doth uneqii- 
vocally express a firm resolution to maintain and defend the Consti- 
tution of the United States, and the Constitution of this State, 
against every aggression, either torc ign or domestic, and that they 
will support the Government of the United States in all measures 
warranted by the formet.” 


ic mci 


No unfavorable comment can have been made on the sentiments 
nere expressed. To maintain and defend the Constitution of the 
United Siates, and of their own State, against evcry aggression, both 
foreign and domestic, and to support the Government of the United 
Siates in all measures warranted by their Constitution, are dutics 
which thé General Assembly ought always to feel, and to which, on 
such an occasion, it was evidently pioper to express their sincere 
and firm adherence. 

In their next resolution—*The Gencral Assembly most solemnly 

clares a warm attachment to the Union of the States, to maintain 
which, it pledges all its powers ; and, that for this end, it 1s their 
duty to watch over and oppose evcry mfraction of those princyples, 
#hich constitute the only basis of that Union, because a fa:thful ob- 


servance of them can alone secure its cxistence and the public hap- 
» 


> 


PiNness. ; 

The observation just made is equally applicable to this solemn de- 
claration, of warm attachment to the Union, and this solemn pledge 
to maintainit; nor can any question arise among enligntened 
trends of the Union, as to the duty of watching over and opposing 
every infraction of those principles which consutute its basis, and a 
faithful observance of which, can alone secure its existence, and the 
pubhe happiness thereon depending. 

Tae third resolution is in the words following: 

“That this Assembly doth explicitly and peremptorily declare, that 
«views the powers of the Fedcral Government, as resulting from the 

mpact, to which the States are partics, as hmmited by the plain sense 
and intention of the instrument constituting that compact—as no 
turther valid than they are authorised by the grants enumerated in 
“uit compact ; and, that in case of a dchberate, palpable and dan- 
sous exercise Of Oller powers, not granted by the sakl compact, 
‘ae States who are partics thcreto, have the mght, and are in du‘y 
bound, to interpose, for arresting the progress of the evil, and for 
nuntaining within their respective limits, the authorities, rights and 
crues appertaining to them.” 

On this resolution, the Committee have bestowed all the attention 
‘hich its importance merits: They have scanned it not merely witha 
‘net, but with a severe eye: and they feel confidence im pronoune- 
ing, that, in its just and fair construction, it is unexceptionably true 
‘tts several positions, as well as constitutional and conclusive in its 
viferences, 

The resolution declares, frst, that “it views the powers of the 
Pederal Government, as resulting from the compact to which tie 
“ates are parties ;”’ in other words, that the Federal powers are de- 
rived from the Constitution ; and, that the Constitution is a compact 
‘vy Which the States are parties. 

Clear as the position must seem, that the Federal powers are de- 
‘ved from the Constitution, and from that alone, the Committee are 
‘ot unapprised of a late doctrine, which opens another source of 
Federal powers, not less extensive and important, than it is new and 
“nexpected. ‘The examination of this doctrine will be most conve- 
Mently connected with a review of a succeeding resolution. ‘The | 
Committee satisfy thenisclves here with briefly remarking, that in all 
the contemporary discussions and comments which the Constitution 
underwent, it was constantly justified and recommended, on the 
ground, that the powers not given to the Government, were withheld 
from it; and, that if any doubt could have existed on this subject, 
under the original text of the Constitution, it is removed, as far as 
moras could remove it, by the 12th amendment, now a part of the 
~lnstitution, which expressly declares, ‘that the powers not dele- 
Rated to the United States, by the Constitution, nor prohibited by it 
le States, are reserved to the States respeciively, or to the peo- 
. The other position involved in this branch of the resolution, name 
‘> “that the States are parties to the Constitution or compact,” is, 
s the judgment of the Committee, equally free from objection. Tt 
“indeed true, that the term “States,” is sometimes deed in a Vague 
“use, and sometimes in different senses, according to the subject to’ 





which it isapplied. Thus, it sometimes micans the separate sections 
of territory occupied by tie political societies within each ; 
umes the particular Goveriuments, establshed by those societies ; 
SOINETLNES Lise sOcictics as Organized into those particular Govern- 
ments; and lastly, it means th. people composing those poliical so 
cieties, in their highest sovercign capacity. Al hough it might be 
wished that the perfection of lanpuage adinitted less diversity im the 
sgnification of tue same words, yet Lithe Inconvenicnce is produced 
vy it, Where the true sense can be collected with ccrtunty from the 
different appl.cations. In the present instance, whatever diffcrent 
constructions of the term “States,” in the resolution, may have been 
entertained, all will at least concur in that last mentioned ; because 
in Wiat sense, the Constitution was submitted to tlic ““S:ates,” in tha’ 
seise the “States” ratified it: and, in that sense of the term “States,” 
they are consequently partics to tie compact, from which the pow- 
ers of the Federal Government result. 

The next position is, that the Gencral Assembly views the powers 
of the Federal Government, “as limited by the plain sense and in- 
tention of the instrument constituting that compact,” and *‘as no far- 


SOTIC- 


ted.” It cdo Ss not secm possib! be that any just o! j cuion an he 
against ether of these clauses. The first amounts merely to a de- 
Claration that the compact ought to have the interpretation plainly 
intemlod by the parties to it; the other to a declaration, that si ougiit 
to have the execution and effect intended by them. If te pow.rs 
.rantled, be vald, it is SO) ' Ue Calis’ they aC granted: aru, if th 

granted powers are valil, because granted, ali other powers no 
granted, must not be valid. 

The resolution having taken this view of the Federal compact, 
proceeds to infer, “*ilia, in case of a deliberate, palpable and dan 
gerous excreise of other powcrs, not granted by tue sud compact, 
the States, who are partics thereto, have the mght ana are In duty 
bound to interpose for arresting tie progress of the evil, and for 
maintaining within their respcecuve limits, tre authoritics, mghts and 
liberties appertaining to them.” 

It appears to your Cominiitee to be a plain principle, founded in 
conimon sense, iustrated by common practice, and essential to the 
nature of compacts—that, where resort can be had to no tribunal, 
superior tothe authority of the parties, the parucs themselves must 
be the rightful judges in the last re-ort, whether the bargain made 
has been pursued or violated. The Cons ution of the United States 
was formed by the sanction of the States, given by cach in its sover- 
eign capacity. Kt adds to the siability and dignity, as well as to the 
authority of the Constitution, that it rests@n this legitimate and solid 
foundation. The States, then, being the tics to the Constturtion- 
alcompact, and in their sovereigu capacit),it follows of necessity, 
that there can be no tribunal above their autgority, to deciic in the 
iast resort, whether the compact made by them be vy iolated s and, 
consequentir, that, as the parties to :t, they must hemselves decide 
in the last resort, such questions as may be of sutficient magnitude 
to require their interposition. 

It docs not follow, Lowever, that because the States, as sovereign 
parties to their Cons:itutional compact, must ultimately decide 
whether it has been violated, that such a alccision ought to be inter- 
posed, citherin a hasty manner, or on doubtful and inferior occa- 
sions. Even in the case of ordinary Conventions between different 
nations, where, by the strict rule of interpretauon, a breach of a 
part may be deemeda breach of the whole; every p.zt being deem- 
ed a condition of every other part, and of the whole, it is always laid 
down that the breach must be both wilful anJ material to justify an 
application of the rule. But in the case of an intimate and Consti- 
tutional Union, like that of the United States, it is evident that the 
Mtelposiuon of the partics, in their sovereign capacity, can be called 
for by occasions ouly, deeply and essenually affecting che vital prin- 
ciples ef thew pohucal sj) stem. 

The resolution has, accordingly, guarded against any misapprehen- 
sion of its object, by expressly requinng for such an interposition, 
“the case of a deliberate, palpable and dangerous breach of the Con- 
stutuLona, by the Exercise of powers uel gruniea py 1." It must bea 
case, noi. Of a bhi and transient naturc, but of a nature dangerous to 
the great purposes for which the Con.iiution was established. It 
musi bea case, morever, not obscure or doubtful in its construction, 
but phan and palpe ble. Lastly, it must be a case not resulting from 
a parual consideration, or Lasty determination; but a case stampt with 
a final consiklcravou and deliberate adherence. Tt is not .ccessary, 
because the resolution docs not require, that the question should be 
discussed, how far the exercise of any part.cnlar power, ungranted 
by the Constitution, would justify the interposition of the parties to 
it. As cases might easily be stated, waich none would contend ought 
to fall within Unt descripuon ; cases, onthe other hand, might, with 
equal ease, be stated, so flagiant and so fatal, as to umite every opi- 
nion in placing them within the description. 

But the resolution has done more than guard against misconstruc- 
tion, by expressly referring to cases ofa deliberate, palpable and dan- 
gerous nature. It specifics the object of the interposition which it 
contemplates, to be solcly that of arresting the progress of the evil 
of usurpation, and of maintaining the authorities, mghts and liber- 
ties appertaining to the States, as parties to the Constitution. 

From this view of the resolution, ijt would seem inconc:iveable that 
it can incur any just disapprobation from those, who, laying aside all 
momentary impressions, and recollecting the genuine source and ob- 
ject of the Federal Constitution, shall candidly and accurately iter- 
pret the meaning of the General “Assembly. ff the deliberate exer- 
cise of dangerous powers, palpubly withheld by the Constitut:on, 
could not justify the parties to it, in interposing even so far as to ar- 
rest the progress of the evil, and thereby to preserve the Constitu 
tion itself, as well as to provide for the safety of the parties to it ; 
there would be an end to all relief from usurped power, and a direc’ 
subversion of the rights specified or recognized under all the State 
Constitutions, as well as a plain denial of the fundamental principle 
on which our independence itself was declared. 

But it is objected, that the Judicial authority is to be regarded as 
the sole expositor of the Constitution in the last resort ; and it may 
be asked for what reason, the declaration by the’ General Assembiy, 
supposing it to be theoretically trne, could be required at the present 
day atid in so solemn a manner. 





On this objection it might be observed, fret: that there may be 


ther valid thaa icy are authorized vy the grants thercin enumera- | 
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instances of usurped power, which the forms of the Constitution 
would never draw wathin tie control of the Judicial departmen: 

secondly, thatif the decision of the Juciciarv be rajsed above the au 
thority of the sovereign parties to the Constitution, the decisions ot 
the other departments, not carried by the forms of the Constitution 
before the Judiciary, nuust be equally authoritative and final with uh 

decis.ons of that department. But the proper answer to the objec 

tion is, that the resoiutiou of the General Assembly relates to tisos 
great and extraordinary cases, in winch all the formas of the Const.- 
tution may prove incficctual against mfractions dangerous to the es 
sential mghis of the partiesto it. The resolution supposes that dan- 
gerous powers not delegated, may not only be usurped and execu- 
ed by the other departinents, but that the Judicial dc partment also, 
may exercise or sanction dangeious powers beyond the giant of the 
Coustitutvon ; and consequently, that the ultimate night of the par- 
ties to the Constitution, to judge whether the compact has been dan 

gerously violated, must extend to violations by one delegated author 
ly, as well as by another; by the Judiciary, as wellas by the Exec. 
uve, or the Legislature. 





However true, therefore, it may be 
is, in all questions submitted to it by 
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the forms of the Constitution, 
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not in relation to the mgits of the parties to the Can- 
stitutional compact, from which the Judicial as wellasthe othér de- 
partments hold their delegated trusts. Ov any other hypothesis, the 
ielcgation of Judicial power would annal the authority delegating 
it; and the con¢urrence of this department with tlie others in usurp 
ed powers, nyght subvert forever, aud beyond the-posstble reach of 
aly mghtful remedy, the very Const-tution, which sli were institu- 
ted tO prescrve, 

The truth declared in the resolution being established, the expe 
vsent day, may safely be 
left to the temperate considerandn and’ candid jadgment of the 
American public. It will be remembered, that a frequent reeur- 
repee to fundamental princ.ples, issoleninty enjoined by most of the 
Siate Constitutions, and particulary by our own, as a necessars 
safeguard against the daager of degeneracy to which Republics are 
liable, as well as other Governmefits, though in a less degree than 
others, Anda fair compurizon of the poliucal doctrines not unfre- 
quent at the present day, with thoge wich characterized the epoch 
of our Revolution, and which form the basis of our Republican Con- 
stitutions, will best detertiine whether the declaratory recurrence 
here made to those principles, gught to be viewed as unseasonable 
arc improper,.or as a wgilant distimrge of an mportant duty. The 
authority of Constitutions over Gogepstnents, andof the sovereignty 
of the people over Constitutions, are truths which are at aif times 
necessary to be kept in mind; and at no time perhaps, more neces- 
sary than at present. 

The fourth resolution stands as follows: 

‘“That the General Asscimbly doth also express its deep regret, 
that a spimt has ia sundry instances, been manifested hy the Federal 
Government, to enlarge its powers by forecd constructions of the 
Constitutional charter which definesthem ; and that indicetions have 
appeared of a desizn to expound eccriain general phrases (which, 
having been copica from tae very bmited grant of powe?s in the 
former articles of confederation, were the less Table to be miscon- 
strued,) so as to destroy the meanimg and effect of the particular 
enumeration which necessarily exphuns, and limits the general pbra- 
ss; and so as to consolidate the States by degrees, into one sover- 
eignty, the obvious tendency and imevitable result of which would 
be, to transfurm the present Republican system ofthe United States 
into an absolute, or at best a mxed monarchy.” 

The frse question here to be considered is, whether a spirit has in 
sundry instances been mamfested by the Federal Government to en- 
large its powers by forced constructions of the Constitutional 
chartcr. 

The General Assembly having declared their opinion merely by 
regretting in general terms that forted constructions for enlarging 
the Federal powers have taken place, it does not appear to the 
Committee necessary to go into a specification of every instance to 
which the resolution may allude. The Alien and Sedition Acts be 
ing particularly named in a succeeding resoiution, are of course to 
be understood as included m the allusuon. Omitting others which 
have less occupied public attention, or been less extensively regard- 
ed as unconstitutional, the resolution may be presumed to refer par- 
ticularly to the Bank Law, which from the circumstances of its pas. 
sage, as well as the latitude of construction on which it is fownde:|, 
strikes the attention with singular foree; and the carriage tax, <is- 
unguished also by circumstances in its history having a similar ten- 
dency. ‘Those instances alone, if resulting from forced construction 
and calculated to enlarge the powers of the Federal Government, as 
the Committee cannot but conceive to be the case, sufficiently war- 
rant this part of the resolution. ‘The Committee have not thought 
it incumbent on them to extend their attention to laws which have 
been objected to, rather as varying the Constitutional distnbution of 
powers in the Federal Government, than as an absolute enlargement 
of them ; because instances of tis sort, however important m their 
principles and tendencies, do not appeay to fall strictly within the 
text under review. 

The other questions presenting themselves, are—1. Whether in- 
dications have appeared of a design to expound certam general 
phrases copied from the “*Articies of Confede:ation” soas to destroy 
the effect of the particular enumeration explaimng and hmit tig ther 
meaning. 2. Wiether this exposidon would by degrees consoli- 
date the States into One soverei cnty. Whether the tendency and 
result of this consolidation would be to transform the republican 
system of the United Siates into a monarchy. 

1. The general phrases here meant must be those “of providing 
for the common defence and general welfare.” 

In the “Articles of Confederation,” the phrases are used as fol- 
lows, in art. VIEL. “All charges of war, and all other expenses that 
shall be incurred for the commen defencé and generat wei fare, and al- 
lowed by the United States m Congress assembled, shall be defrayed 
out of a common treasury, which shall be sapplied by the sevcrat 
States, in proportion to the value of all land within each State, grant- 
ed to, orsurveycd for any person, as such land and the buildings and 
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improvements thereon shall be estimated, according to such mode | ency of the laws, that the degree of Executive prerogative materi- 
as the United States in Congress assembled, shall from time to time ally consists. 


direct and appoint.” 


In the existing Constitution, they make the following part of Sec. | tation of the offices, hovors and emoluments depending on the Ex- 
8. “The Congress shall have power, to lay and collect taxes, du-| ecutive will. Add to the present legitimate stock, all those of every 
ties, imposts antl excises, to pay the debts, and provide for the com-| description which a consolidation of the States would take from 
them, and turn over to the Fede:al Government, and the patronage 

This similarity in the use of these phrases in the two great Federal | of the Executive would necessarily be as much swelled in this case, 
charters, might well be considered, as rendering their meaning less | as Its prerogative would be in the other. 


mon defence and general welfare of the United States.” 


liable to be misconstrued in the latter: because it will scarcely be 
said, that in the former, they were ever understood to be either a 
veneral grant of power, or to authcrise the requisition or application 
of money by the old Congress tothe common defence and general 
welfare, except in the cases afterwards enuinerated, which explain- 
ed and limited their meaning ; and if such was the limited meaning 
attached to these phrases in the very instrument revised and re-mo- 
deled by the present constitution, it can never be supposed that when 
copie d into this Constitution, a different meaning ought to be attach- 
ed to them, 

That, notwithstanding this remarkable security against miscon- 
struction, a design has been indicated to expound these phrases in 
the Constitution, so as to destroy the effect of the particular enu- 
meration of powers by which it explains and limits them, must have 
fallen under the observation of those who have attended to the 
course of public transactions. Not to multiply proofs on this sub- 
ject, it will suffice to refer to the Debates of the Federal Legisla- 
ture, in which arguments have on different occasions been dragvn, 
with apparent effect, from these phrases, in their indefinite meaning. 

To these indications might be added, without looking farther, the 
official report on Manufactures, by the late Secretary of the Treasu 
ry, made on the 5th of December, 1791; and the report of a com- 
mittee of Congress, in January, 1797, on the promotion of Agricul- 
ture. In the first of these it is expressly contended to belong “to 
«* the discretion of the National Legislature to pronounce upon the 
‘objects which concern the general welfare, and for which, under 
‘* that description, an appropriation of money is requisite and proper. 
‘*And there seems to be no room for a doubt, that whatever concerns 
«the general interests of reansine, of acricuLtcre, of Manvrac- 
‘‘rores, and of commence, are within the sphere of the National 
‘“« Councils, as far as regards an application of money.”” ‘The latter 
report assumes the same latitude of power in the National Councils, 
and applies it to the encouragement of Agriculture, by means of a 
society to be established at the seat of Government. Although 
neither of these reports may have received the sanction of a law car- 
rying it into effect ; yet, on the other hand, the extraordinary doc 
trine contained in both, has passed without the slightest positive 
mark of disapprobation from the authority to which it was addressed. 

Now, whether the phrases in question be construed to authorise 
every measure relating to the common defence and general welfare, 
as contended by some ; or every measure only in which there might 
be an application of money, as suggested by the caution of others ; 
the effect must substantially be the same, in destroying the import 
and force of the particular enumeration of powers which follow 
these general phrases im the Constitution. For, it is evident, that 
there is not a single power whatever, which may not have some re- 
ference to the common defence, or the general welfare; nora pow- 
er of any magnitude, which, in its exercise, does not involve or ad- 
mit an application of money. The Government, therefore, which 
possesses power in either one or other of these extents, is a Gov- 
ernment without the limitations formed by a particular enumeration 
of powers ; and consequently, the meaning and effect of this partic- 
ular enumeration, is destroyed by the exposition given to these gene- 
ral phrases. . 

This conclusion will not be affected by an attempt to qualify the 
power over the “general welfare,” by referring it to cases where the 
general welfare is beyond the reach of separate provisions by the in- 
dividual States ; and leaving to these their jurisdictions in cases, to 
which their separate provisions may be competent. For, as the au 
thority of the individual States must in all cases be incompetent to 
general regulations operating through the whole, the authority of 
the United States would be extended to every — relating to the 
general welfare, which might, by any possibility, be svevdel for by 
the’general authority. This qualifying construction, therefore, would 
have little, if any tendency, to circumscribe the power claimed un- 
der the latitude of the terms “general welfare.” 

The true and fair construction of this expression, both in the ori- 
vinal and existing Federal compacts, appears to the Committee too 
obyious % be mistaken. In both, the Congress is authorised to pro- 
vide money for the common defence and general we/fare. In both, 
‘s subjoined to this authority, an enumeration of the cases, to which 
their powers shall extend. Money cannot be applied to the general 
welfare, otherwise than by an mB! peer” ven of it to some particular 
measure, conducive to the general welfare. Whenever, therefore, 
money has been raised by the general authority, and is to be applied 
to a particular measure, a question arises, whether the particular 
measure be within the enumerated authorities vested in Congress. 
if it be, the money requisite for it, may be F apa to it ; if it be 
not, nosuch application can be made. This fair and obvious inter 
pretation coincides with, and is enforced by, the clause m the Con- 
stitution, which declares, that ‘‘no money shall be drawn fromthe 
rreasury, but in consequence of appropr.ations by law.” An ap- 
propriation of money to the general welfare, would be deemed rath- 
er a mockery than an observance of this Constitutional injunction. 

2. Whether the exposition of the general phrases here combat 
ted, would not, by degrees, consoliditc the States into one sovereign 
ty, is a question, concerning which the committee can perceive lit- 
tle room for difference of opinion. To consolidate the States into 
one sovereignty, nothing more can be wanted, than to supersede 
‘heig respective sovereignties in the cases reserved to them, by ex- 
tending the sovereignty of the United States, to all cases of the 
“reneral welfare,” that is say, to all cases wha‘ever. 

8. That the obvious tendency and inevitable result of a consolida- 
tion of the States into one sovereignty, would be to transform the 
republican system of the United States into a monarchy, is a point 
which seems to have been sufficiently decided by the general senti- 
ment of America. In almost every instance of discussion, relating 
to the consolidation in question, its certain tendency to pave the 
way to monarchy, seems not to have been contested. The prospect 
of ‘such a consolidation, has formed the only topic of controversy. 
it would be unnecessary, therefore, for the committee to dwell long 
on the reasons which support the position of the General Assembly. 
it may not be improper, however, to remark two consequences, evi- 
Jently flowing from an extension of the Federal powers to every 
subject falling within the idea of the “general welfare.” 

One consequence must be, to enlarge the sphere of discretion al- 
lotted to the Executive Magistrate. Even within the Legislative 
limits properly defined by the Constitution, the difficulty of accom- 
modating legal regulations to a country so great in extent, and so 
various in its circumstances, has been much felt ; and has led to oc- 
casional investments of power in the Executive, which involve per- 
haps as large a portion of discretion, as can be deemed consistent 
with the nature of the Executive trust. In proportion as the objects 


of Legislative care might be multiplied, would the time allowed fer, tion. 


each be diminished, and the difficulty of providing uniform and par- 
ticular regulations for all, be increased. From these sources would 
necessarily ensue a greater latitude to the agency of that department 
which is always in existence, and which c best mould i 
of a general nature, so as to suit them to the diversity of icular 
sttuations. And it is in this latitude, as asupplement to the defici- 


where hope for, and where he may have nearly completed his proba 
tionary title te citizenship: if, moreover, in the execution of the sep. 
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The other consequence would be, that of an excessive augmen. | tence against him, he is to be exposed, not only to the ordinary 


This <lisproportionate increase of prerogative and veer, must 
evidently, either enable the Chief Magistrate of the Union, by quiet 
means, to secure his re-election from time to time, and finally, to 
regulate the succession as he might please ; or, by giving so trans- 
cendent an importance to the office, would render the elections to 
it so violent and corrupt, that the public voice itself might call for 
an hereditary, in place of an elective succession. Whichever of 
these events might follow, the transformation of the republican sys- 
tem of the United States into a monarchy, anticipated by the Gen. 
eral Assembly from a consclidation of the States into one sovereign- 
ty, would be equally aecoinplished ; and whether it would be into a 
mixed or an absolute monarchy, might depend on too many contin- 
gencies to admit of any certain foresight. 
The resolution next in order, is contained in the following terms : 
“That the General Assembly doth icularly protest against the 
palpable and alarming infractions of the Constitution, in the two late 
cases of the “Alien and Sedition Acts,” passed at the last session of 
Congress ; the first of which exercises a power no where delegated 
to the Federal Government; and which, by uniting Legislative and 
Judicial powers to those of Executive, subverts the general princi- 
ples of a free government,'as well as the particular organization and 
positive provisions of the Federal Constitution; and the other of 
which acts exercises, in like manner, a pewer not delegated by the 
Constitution; but, on the contrary, expressly and positively forbid 
den by one of the amendments thereto: a power, which, more than 
any other, ought to produce universal alarm; because it is levelled 
against that right of freely examining public characters and meas- 
ures, and of free communication among the people thereon, which 
has ever been justly deemed the only effectual guardian of every 
other right.” 
The subject of this resolution having, it is presumed, more par- 
ticularly led the General Assembly into the proceedings which they 
communicated to the other States, and being in itself of peculiar 
importance ; it deserves the most critical and faithful investigation ; 
for the length of which no other apology will be necessary. 
The subject divides itself into first, “The Alien Act,” serendly, 
“The Sedition Act.” 
Of the “Alien Act,” it is affirmed by the Resolution, Ist. That it 
exercises a power no where delegated to the Federal Government. 
2d. that it unites Legislative and Judicial powers to those of the Ex- 
ecutive. 3d. That this union of power, subverts the general prin- 
ciples of free government. 4th. That it subverts the particular or 
ganization and positive provisions of the Fedeial Constitution. 
In order to clear the way for a correct view of the first position, 
several observa'ions will be premised. 
In the first place ; it is to be borne in mind, that it being a char- 
acteristic feature of the Federal Constitution, as it was originally ra 
tified, and an amendment thereto having precisely declared, “That 
the powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respec- 
tively, or to the people ;” it is incumbent in this, as in every other 
exercise of power by the Federal Government, to prove from the 
Constitution, that it grants the particular power exercised. 
The next observation to be made, is, that much confusion and 
fallacy, have been thrown into the question, by blending the two ca- 
ses of aliens, members of a hostile nation; and aliens, members of 
friendly natims. ‘These two cases are so obviously, and so essento- 
ally distinct, that it occasions no little surprise that the distinction 
should have been disregarded: and the surprise is so much the 
pcan as it appears that the two cases are actually distinguished 
y two separate acts of Congress, passed at the same session, and 





comprised in the same publication; the one providing for the case 
of “alien enemies;” the other “concerning aliens” indiscriminately , 
and consequently extending to aliens of every nation in peace and 
amity with the United States. With respect to alien enemies, no 
doubt has been intimated as to the Federal authority over them; 
the Constitution having expressly wry to Congress the power 
to declare war against any nation, an of course to treat it and al] 
itsmembers as enemies. With respect to aliens, who are not ene- 
mies, but members of nations in peace and amity with the United 
States, the power assumed by the act of Congress, is denied to be 
constitutional ; and it is accordingly against this act, that the protest 
of the General Assembly is expressly and exclusively directed. 

A third observation is, that were it admitted, as is contended, 
that the “act concerning Aliens,” has for its object, not a penal, but 
a preventive justice ; it would still remain to be proved that it 
comes within the constitutional pow cr of the Federal Legislature : and 
if within its power, thatthe Legislature has exercised it in a con- 
stitutional manner. 

In the administration of preventive justice, the following princi- 
ples have been held sacred ; that some probable ground of suspi- 
cion be exhibited before some Judicial authority ; that it be sup- 
ported by oath or affirmation; that the party may avoid being 
thrown into confinement, by finding pledges or sureties for his le- 
gal conduct sufficient in the Judgment of some Judicial authority ; 
that he may have the benefit of a writ of habeas corpus, and thus 
obtain his release, if wrongfully confined ; and that he may at any 
time be discharged from his recognizance, or his confinement, and 
restored to his former liberty and rights, on the order of the proper 
Judicial authority, if it shall see sufficient cause. 

All these principles of the only preventive justice known to 
American jurisprudence, are violated by the Alien act. The 
ground of suspicion is to be judged of not by any Judicial authority 
but by the Executive Magistrate alone: no oath or affirmation is re- 
quired ; if the suspicion be held reasonable by the President, he 
may order the suspected Alien to depart the territory of the Unit- 
ed States, without the opportunity of avoiding the sentence, by 
finding pledges for his future good conduct ; asthe President may 
limit the time of departure as he pleases, the benefit of the writ of 
habeas corpus, may be suspended with respect to the party, al- 
though the Constitution ordains, that it shall not be vanpended: un- 
less when the public safety may require it in case of rebellion or 
invasion, «neither of which existed at the P eyes of the act: and 
the party, being under the sentence of the president, either re- 
moved from the United States, or being punished by imprison- 
ment, or disqualification ever to become a citizen on conviction of 
not obeying the order of removal, he cannot be disc d from 
the proceedings against him, and restored to the benefits of his for- 
mer situation, although the highest Judicial authority should see the 
most sufficient cause for it. 

But, in the last place, it can never be admitted, that the removal 
of Aliens, authorised by the act, is to be considered, not as pun- 
ishment for an offence; but as a measure of precaution and preven- 
If the banishment of an alien from acountry into which he 
has been invited, as the asylum most auspicious to his happiness: a 
country where he may have formed the most tender connections, 
where he may have invested his enUre property, and acquired pro- 
perty of the real and ent, as well as the moveable and tem- 
porary kind; where he enjoys under the laws, a greater share of the 

lessings of persona) security, and personal liberty, than he can else- 


dangers of the sea, but to the peculiar casualties incident to a cris. 


sis of war, and of unusual licentiousness on that clement, and possi. 
bly to vindictive purposes which his emigration itself may have pro. 
voked ; if a banishment of this sort be not a punishment, and among 
the severest of punishments, it will be difficult to imagine a doon, 
to which the name can be applied. Andif itbea punishment, j; 
will remain to be inquired, whether it can be constitutionally jp 
flicted, on mere suspicion, by the single will of the Executiye 
Magistrate,on persons convicted of no personal offence against th ¢ 
laws of the land, nor involved in any offence against the lay 
of nations, charged on the foreign state of which they are mem 
bers. 
One argument offered in justification of this power exercised 
over Aliens, is, that the admission of them into the country being of 
favor, not of right, the favor is at all times revocable. 
To this argument it might be answered, that allowing the truth 
of the inference, it would be no proof of what is required. 4 
aes would still occur, whether the Constitution had vested the 
iscretionary power of admitting Aliens, in the Federal government 
or in the State Governments. 
But it cannot be a true inference, that because the admission of 
an Alicn is a favor, the favor may be revoked at pleasure. A gran 
of land to an individual, may be of favor, not of right ; but the mo 
ment the grant is made, the favor becomes a night, and must be 
forfeited before it can be taken away. To pardona malefactoy 
may be a favor, but the pardon 1s not, on that account, the less irre. 
vocable. To admit an Alien to naturalization, is as much a favor. 
as to adit him to reside in the country, yet it cannot be pretended, 
that a person naturalized can be deprived of the benefits any mor 
than a native citizen can be disfranchised. 
Again, itis said, that Aliens not being parties to the Constitution. 
the rights and privileges which it secures, cannot be at all claimed 
by them. 
To this reasoning also, it might be answered, that although 
Aliens are not parties to the Constitution, it does not follow that th: 
Constitution has vested in Congress an absolute power over them. 
The parties to the constitution may have granted, or retained, o; 
modified the power over aliens, without regard to that particula 
consideration 
But a more direct reply is, that it does not follow, because Aliens 
are not parties to the Constitutions, as citizens are parties to it, tha’ 
whilst they actually conform to it, they have no right to its prote: 
tion. Aliens are not more partics to the laws, than they are partie: 
to the Constitution ; yet, it will not be disputed, that as they owe on 
one hand, a“ temporary obedience, they are entitled in return to 
their protection and advantage. 
If Aliens had no rights under the Constitution, they might not 
only be banished, but even capitally punished, without a jury o: 
ithe other incidents to a fair trial But so far has a contrary pnnciph 
been carried, in every part of the United States, that except on 
charges of treason, an Alicn has, be sides all the common privileges. 
the special one of being tried by a jury, of which one half may b: 
also Aliens. 
Itis said, further, that by the law and practice of nations, Aliens 
may be removed at discretion, for offences against the law of na 
tions ; that Congress are authorized to define and punish such oi 
fences : and that to be dangerous to the peace of society is, in 
Aliens, one of those offences. - 

The distinetion between Alien enemies and Alien friends, iss 
clear and conchuisive answer to this argument. Alien enemies ar 
under the law of nations, and lable to be punished for offenc: 
against it. Alien friends, except in the single case of public minis. 
ters, are“under the municipal law, and must be tried and punished 
according to that law only. 

This argument also, by referring the Alien act, to the power o! 
Congress to define and punish offences against the law of nations, 
vielde the point that the act is of a penal, not merely of a preven 
live Operation. It must, in truth be soconsidered. And if it be s 
ce act, the punishment it inflicts, must be justified by some of 
ence that deserves it. 

Offences for which Aliens, within the jurisdiction of a country, 
are punishable, are first, oflences committed by the nation of whic: 
they make a part, and in whose offences they are involved: Second 
ly, offences committed by themselves alone, without any charg 
against the nation to which they belong. The first isthe case of 
Alien enemies; the sccond, the case of Alien friends. In the first 
case, the offending nation can no otherwise be punished than by 
war, one of the laws of which authorises the expulsion of such of its 
members, as may be found within the country, against which the of 
fence has been committed. In the second case, the offence being 
committed by the individual, not by his nation, and against the mu- 
aicipal law, not against the law of nations ; the individual only, and 
not the nation, is punishable ; andthe punishment must be conducted 
according to the municipal law, not according to the law of nations 
Under this view of the subject, the act of Congress, for the removs! 
of Alien enemies, being conformable to the law of nations, is justi- 
fied by the Constitution: and the “act” forthe removal of Alicw 
frends, being repugnant to the constitutional principles of Munici- 
pal law, is unjustifiable. 

Nor is the act of Congress for the removal of Alien friends, more 
agreeable to the general practice of nations, than it is within th: 
purview of the law of nations. The general tice of nations, dis 
tinguishes between Alien friends and Alien enemies. The latter it 
has proceeded against, according to the law of nations, by expe! 
ling them as enemics. The former it has considered as under 4 
local and temporary allegiance, and entitled to a corresponder' 
protection. If contrary imstances are to be found in ‘ 
countnes, under undefined prerogatives, or amid revolutionary dan 
gers ; they will noi be deemed fit precedents for the Governmen' 
of the United States, even, if not beyond its constitutional au- 
thority. 

It is said that Congress may grant letters of marque and reprisal: 
that reprisals may be made on persons, as well as property ; and 
that the removal of Aliens may be- considered as the exercise in an 
inferjor degree, of the general power of reprisal on persons. 

Without entering minutely into a question that does not seem to 
require it, it may be remarked, that reprisal isa seizure of foreign 
—— or property, with a view to obtain that justice for injuries 
done by one State or its members, to another State or its members : 
for which, a refusal of the aggressors requires such a resort to force 
under the law of nations. It must be considered as an abuse of 
words, to call the removal of persons from a country, a seizure or 
reprisal on them: nor is the distinction to be overlooked betweet 
reprisals on persons within the country and under the faith of its 
laws, and on persons out of the country. But laying aside these 
considerations, it is evidently impossible to bring the Alien act with- 
inthe power of granting reprisals : since it does not allege or im- 
ply na! injury received ae any preoane nation, for which this 

roceeding against its members was intended asa jon. 

. The pecesdding is authorized against Aliens of sory vation: of 
nations charged neither with any similar eeding against Amer'- 
can citizens, nor with any irjuries for which ju j might be sought, 
in the mode prescribed by the act. Were it true, therefore, vn 


Sons, and that neither the nor property 
der the faith of our laws, could plead an exemption ; the 
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of the act ought to have been limited to the Aliens among us, be- | lative trust, than a general conveyance of authority, without laying There was a time indeed, when an exception to the legislative ity 
longing to such nations. To license reprisals against ajl nations, | down any precise rules, by which the authority conveyed, sh separation of the several component and co-equal parts of the empire, ie 
tor aggressions ch don one only, woul be a measuregas contrary | be carried into effect; it would follow, tat the whole | power of | obtained a degree of acquiesence. ‘The Br itish Parliament was allow- 
to every principle o justice and public law, as to a wise policy, and | legislation migiit be transferred by the Legislature from its If, and | ed to regulate the trade with foreign nations, and between the differ- t 
the universal practice of nations. — . sal proclamations might become substitutes for laws. A delegation of | ent parts of the empire. This was, however, mere practice with out if 
Itis said, that the right of removing Aliens, is an incident to the | power in this latitude, would not be denied to be a union of the | right, and contrary to the true theory of the Constitution. The con- ; ey 
ower of war, vested in Congress by the Constiution. — different powers. ' _ | venience of some regulations, in both cases, was apparent; and, as i 
This is a former argument in a hew shape only ; and As answered To determine, then, whether the appropriate powers of the dis- there was no legislature with power over the whole, nor any consti- ; + 
by repeating, that the removal of Alien enenmues is an incident to tinct departments are united by the act authorising the Executive tutuonal pre-eminence among the legislatures of the several parts, ; ¢ 
the power of war; that the removal of Alien friends, is not an inci- | to remove Aliens, it must be inquired. whether it contains such it was natural for the legislature of that particular part which was ; EI 
dent to the power of war. agit details, definitions and rules, as appertain to the true character of a} the eldest and the largest, to asqume this function, and for the others oy 
It is said, that Congress, are by the Constitution to protect each | law ; especially, a law by which personal liberty 1s invaded, pro-| to acquiesce init. This tacit arrangement was the less criticised. a 
: State against invasion; and that the means of preventing invasion | perty deprived of its value to the owner, and life its« lf inclire cuy as the regulations established by the British Parliament operated in 4 
= are included in the pow er of protection against it. exposed to danger. favor of that part of the empire, which seemed to bear the princi- ; a 
; The power of war in general, having been before granted by Ihe Alien Act declares, “that it shall be lawful for the Presi-| pal share of the public burdens, and were regarded as an indemni- + 
the Constitution, this clause must either be amere specificaton for dent to order allsuch Alicns as he shall judge dangerous to tne | fication of its advances for the other parts. As long as this regula- of 
ereater caution and certainty, of which there are other examples in | peace and safety of the United States, or shall have reasonable | ting power was confined to the two objects of conveniency and equi- uf 
he instrument; or be the injunction of a duty, superadded toajground to suspect, are concerned in any treasonable, or secret} ty, it was not complained of, nor much inquired into. But, no soon- a 
— grant of the power. Under either explanation, it cannot enlarge | machinuwions, against the goverment thereof, to depart,” &e. er was it perverted to the selfish views of the party scsuming it 
We the powers of Congress on the subject. The power and the duty Could a power be well given in ternts less definite, Jess particular, than the injured parties began to feel and to reflect; and the moment AI 
i to protect each State against an in ading enemy, would be the same | and less precise ’ To be dangerous to the public safety ; to be| the claim to a direct and indefinite power was ingrafted on the pre- et 
© wnder the general power, if this regard to greater caution had been | suspected of secret machinations against the Government: these can cedent of the regulating power, the whoiecharm was dissolved, and 
mitted. | never be mistaken for legal rules or certain definitions. Vhey every eye opened to the usurpation. The assertion by Great Britain 
| “ Invasion isan operation of war. To protect against invasion is | leave every thing to the President. His will is the law. _ | of a power to make laws for the other members of the empire in 
¥ an exercise of the powcr of war. A pows r, therefore, not inci- But, it is nota Legislativ ¢ power only that is given to the Presi- all cases whatsoever ended in the discovery, that she had a right to 
. dent to war, cannot be incident to a particular modification of war. dent. He is to stand im the place of the Judiciary also. His sus- | make laws for them in no cases whatsoever. 
. and as the removal of ahen friends, has appeared to be no incident picion is the only evidence which is to convict: his order, the only Such being the ground of our revolution, no support nor colou: 
to a general state of war, it cannot be incident to a partial state, or Judgment which is to be executed. _ fean be drawn from it, for the doctrine that the common law is bind. 
’ 4 particular modification of war. . Thus, it is, the President whose will is to designate the offensive ing on these States a3 one society. The doctrine, oo the contrary 
‘ Nor canit ever be  eagee's that a power to act on 4 case when it | conduct ; it is his will that is (o ascertain the individuals on whom it | jg evidently repugnant to the fundamental principle of the Revolu- 
\ actually occurs, includes a power over all the means that may tend | is charged; and itis hiswill, that is to cause the sentence to be execy* | tion. 
to prevent the occurrence of the case. Such a latitude of construc- ed. It is rightly affirmed, therefore, that the act unites Leyislative The articles of confederation, are the next’ source of information 
n, tion would render unavailing, every practical definition of particu- | 244 Judicial powers to those of the Executive. on this subject. ‘ 2 
a tar and limited powers. Under the idea of preventing war in gene-} 117. I is affirmed, that this union of power subverts the general] In the interval between the commencement of the Revolution and : 
ral, as well as invasion in particular, not only an indiscriminate re- principles of free government. the final ratification of these articles, the nature and extent of the A 
sh moval of all aliens might be enforced, but a thousand other things |" j¢ jas become an axiom in the science of government, that a se-| Union was determined by the circumstances of the crisis, rather r 
ne till more remote from the operations and precautions appurtenant paration of the Legislative, Fxccutive, and Judicial departments, is | than by any accurate delineation of the general authority It will not ‘ 
a towar, might take place. A bigotted or tyrannical nation might | 1 cessary to the preservation of public liberty. Nowhere has this | be alledged, that the “common law” could have had any legitimate . 
“ threaten us with war, unless certain religious or political regulations | . viom been better understood in theory, or more carefully pursued | birth as a law of the United States during that state of thin s. If _ 
ha were adopted by us; yet it never could be inferred, if the regula- |, practice, than in the United States. itcame as such into existence at all, the charter of duttinineatio : 
tions which would prevent war, were such as Congress had other-}  yy_ {¢ is affirmed that such a union of powers subverts the par-| must have been its parent. r 4 
ms wise no power to make, that the power to meke them would grow | «ular organization and positive provisions of the Federal Constitu-| Here again, however, its pretensions are absolutely destit ¢ 
ha’ out of the pu » they were to answer. Congress have power to | ,: ee anaes eghee ’ abs y destitute of e 
ut e purpose Poet ' ; tion. foundation. This instrument does not contain a sentence or a sylla- i 
- suppress insurrections, yet it would not be allowed to follow, that According to the particular organization of the Constitution, its | ble that can be tortured into a countenance of the idea, that the ar- . 
un they might employ all the means tending to prevent them: of Legislative powers are vested in the Congress, its Executive powers | ties to it were, with respect to the objects of the commoe law, to alt : 
on which a system of moral instruction for the ignorant, and of provi- in the President, and its Judicial powers m a@ supreme and inferior | one community. No such law is named, or implied, or alluded to. a | 
» dent support forthe poor, might oc regarded as among the most} + ihunals. ‘The union of any two of these powers, and still more | being in force, or as breught into foree by that compact. No abe : — 
efficacious. . of all three, in any one of thes¢ departments, as has been shewn | vision is made by which such a law could be carried into o ration: | 
~ One argument for the erweg of the General Sovernmens to Te} to be done by the Alien Act, must consequently subvert the consti- whilst, on the other hand, every such inference or beurre a= b fe ; 
ot move Aliens, would have been passed in silence, if it had appeared |», tional organization of them. ' lutely precluded by article 2, which declares thes b St: —— oe 
pl under any authority inferior to that of a report, made during the ao — , , r ; ~“ « tains its sovereignty freadats. tid ind dene gt tate re- ; 4 
Of, last session of Congress, to the House of Representatives by a Com- That positive provisions, In the Constitution, securing to individ- | ° sed ti rs - . wi h i b ‘_en ence, and every power, ay 
ges. nittee, and approved by the House. ‘The doctrine on which this | vals the benefits of fair trial, are also violated by the union of pow- eh sw ry - Svten a Seah “¥ “a - Boome confederation expressly ia 
rb argument is founded, is of so new and so extraordinary a charac- | ers 18 the Alien Act, necessarily results from the two facis, that the omy ng palit: ih ri bie ae a eee | 
ter, and strikes so radically at the political system of America, | act relates to Alien friends, and that Alien friends being under the} ° DUS "OF } SoEeEe, THA Bes 6. Ce we See extraordinary doc- ia 
: = eR. I ¢ soi | ly led : trine can be found io the origin or progress of Americar t ions ‘< 
ens that it is proper to state it in the very words of the report. municipal law only,are entitled to its protection. Th van sont 38 tee : 1 institutions. ia 
na “The act [concerning aliens] is said to be unconstitutional, be-| The second object against which the resolution protests, is the Se- | ‘"* a ar br acepe poe Spe : "t uapase grown stronger at ev- i 
1 Ob “cause to remove aliens, is a direct breach of the Constitution, dition Act. eo ; ex ee _— , 5 ec se “ew —_ positive exclusion, by :y 
in “which provides, by the 9th section of the Ist article: that the | Of this Act it is affirmed, 1. That it exercises in like manner a ete soaiaaton nae we merge hen: parties concerued. % 
“migration or importation of such persons as any of the States | power not delegated by the Constitution. 2. That the power, on ti - » he ren com: a - — > eager the law introduced ee 
Iss “shall think proper to admit, shall not be prohibited by the Con- the contrary, Is expressly and positively forbidden by one of the ene Pte Reiitial- on: te fecewrnew of the United States? This : 
$ ar “gress, prior to the year 1808.” amendments to the Constitution. 3. That this is a power, whith ae j r A. dmitted ce coc ' : 
ACK Among the answers given to this objection to the constitutionali- | more than any other ought to produce universal alarm; because it is Fe " ee oo Ry ae aie, “t ~ ar parts of the common law is 
unis ty of the act, the following very remarkable one is extracted: levelled against that right of freely examining public characters and a aves rer “aed rom , 1€ — ‘itution, so far as they are neces- ‘3 
shee " « Thirdly, that as the Constitution has given to the States, no pow- | measures, and of free communication thereon, which has ever been | $*°") Gates sit ” a me We nical Phrases which express the 7. 
“er to remove aliens, during the period of the limitation under | justly deemed the only effectual guardian‘Of every other right. gern a ss od 18 pia and so far also, as such other is 
rer ol ‘consideration, in the mean time, on the construction assumed, 1. That it exercises a power not delegated by the Constitution. porta nay've adopt ' y Congress as necessary and proper for carry- = 
tions “there would be no authority in the country, empowered to send} Here again, it will be proper to récotlect, that the federal Gov- re yal oinan es : 2A oat re ct Rome er But, the question : e 
even ‘away dangerous aliens, which cannot be admitted. ernment being composed of powers specifically granted with a re- rot ne pn adibenid ~ ‘i a aor of the common law. It t 
t be s aw bai Mer Sus Me > sf i jusive. | #ervation of all others to the States or to the people, the positive | *°2°¢% °° Me Common law beyond these limitations. ‘ 
ae of he reasoning here used, would not in any view, b¢« cone uaa €; authority under which the Sedition Act could be passed must be pro- The only part of the Constitution which seems te have been reli- 4 
pecause there are powers exercised by a other ager aga duced by those who assert its constitutionality. In what part of the ed on in this case, is the 2d section of Article li]. “The Judicia} a 
— which, in the United States are withheld by the pe roa ec, - cam Constitution, then, is this authority to be found? power shall extend to all cases, in law and equity, arising under this - 
ohial the General Government and from the State Governme nts. | “Several attempts have been made to auswer this question, which Constitution, the laws of the United States, and Treaties made o1 2. 
cond this sort are many of the powers prohibited by the declarations of} 1:14. examined in their order. The Committee will begin with | Wich shall be made under their authority.” 7 
harg right prefixed to the ges pen yee by the age r ng ox one, which has filled them with equal astonishment and apprehension; It has been asked, what cases, distinct from those arising under : 
cones utions, in the —_ = re rae oye y: Ny able er and which, they cannot but persuade themselves, must have the | the laws and treaties of the United States, can arise under the Con- 
eo first itical system oO a pomeer : wae Aiea’ an — rah ya oe same effect on all, who will consider it with coolness and impartial- stitution, other than those arising under the common law; andit is 
an bj = oe y the cotton wit ne ue , — pe me wwe ity, and with a reverence for our Constitution, in the true character inferred, that the common law is accordingly adopted or recognized 
1 of its oa reas a Pat a ee? te sae a weet d up against in which it issued from the sovereign authority of the people. The | °9 the Constitution. 
the of he h . tb ny’ _— - "a ool tame ole ) eo mgptc oa by | Committee refer to the doctrine lately advanced as a sanction to the Never, perhaps, was so broada construction applied to a text so 
being a an ti me) 2% ee Chen cat.” Waidied  oattaan thus rim 4 Sedition Act; “that the common or unwritten Jaw,” a law of vast | Clearly uususceptible of it. If any colour for the inference could 
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Once more: the amendment last added to the Constitution, de- 
serves attention as throwing light on this subject. “The Judicial 
power of the United States shall not be construed to extend to any 
-yit in law or equity, commenced or prosecuted against one of the 
\inited States, by citizens of another State, or by citizens or sub- 
jects of ans foreien power.” As it will not be pretended that any 
criminal proceeding could take place against a State; the terms law 
or equity, must be understood as appropriate to civil, in exclusion of 

uminal cases. 

From these considerations, it 1: evident that this part of the Con- 
-titution, even if it could be applied at all, to the purpose for which 
it has been cited, would not include any cases whatever of a crimi- 
nal nature; and consequently, would not authorise the inference 
from it, that the Judicial authority extends to offences against the com- 
mon jaw, as offences arising under the Constitution. 

it is further to be considered, that even if this part of the Consti- 
tution could be strained into an application to every common law 
case, criminal as well as civil, it could have no effect in justifying 
the Sedition Act; which is an exercise of Legislative and not of Ju- 
dicial power: and it is the Judicial power, only, of which the extent 

s defined in this part of the Constitution. 

There are two passages in the Constitution, in which a descrip- 
tion of the law of the United States, is found. The first is con- 
tained mn Art. TT. Sec. 2. in the words following: “This Constitution, 
the laws of the U.S and treaties made, or which shall be made un- 
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mon law as the law of the United States, on 
of the individual States, is as obvious as it would be fatal. 
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As this law relates to every subject of legislation, and would 
be paramount to the Constitutions and laws of the States; 
the admission of it would overwhelm the residuary, sove- 
reignty of the States, and by one constructive operation, 
new-model the whole political fabric of the country. 

From the review thus taken of the situation of the Amer- 
ican colonies, prior to Uicir independence; of the effect of 
this event on their situation; of the nature and import of 
the articles of confederation; of the true meaning of the 
passage in the existing Constitution from which the com- 
mon law has been deduced; of the difficulties and uncer- 
tainties incident to the doctrine; and of its vast consequen- 
ces in extending the powers of the Federal Government, 
and in superseding the authorities of the State Govern- 
ments; the committee feel the utmost confidence in con- 
cluding, that the common law never was, nor by apy fair 
construction, ever can be deemed a law tor the American 
peopie as one community; and they indulge the strongest 





this authority.” The second is contained in the second 
paragraph of Article VI. as follows: “This Constitution, and 
the laws of the United States which shall be made in pur- 
suance thereof. and all treaties made, of which shall be made. 
under the authority of the United States shall be the supreme law 
of the land.” The first of these descriptions was meant as a guide 
to the Judges of the United States; the second as a guide to the 
ludges of the several States. Bothof them consist of an enumera- 
tion, which was evidently meant to be precise and compicte. LU the 
common law had been understood to be a law of the United States, 
‘tis not possible to assign a satisfactory reason why it was not ex- 
pressed in the enumeration. 

In aid of these objections, the difficulties and confusion insepara- 
ble from a constructive introduction of the common law, would af- 


Hel 





by all candid and accurate inquirers into the subject. 


expectation that the same conclusion will finally be drawn 
Ii 
is, indeed, distressing to reflect, that it ever should have 
been made a question, whether the Constitution, on the 
whole face of which is seen so much labor to enumerate 





‘and define the several objects of Federal power, could 1- 
|tend to introduce in the lump, in an indirect manner, and 
| by a forced construction of a few phrases, the vast and mul- 
| tifarious jurisdiction involved in the common law; a law 
! 
| tire field of legislation; and a law that would sap the foun- 
| dation of the Constitution as asystem of limited and speci- 


filling so many ample volumes; a law overspreading the en- 


most proper in their hands for the purpose. 




















































































ford powerful reasons against it. | 
is it to be the common law with, or without the British Statutes? 
lf without the statutory amendments, the vices of the code 
would be insupportable. 

if with these amendments, what period is to be fixed for limiting the 
British authority over our laws’ 

Is it to be the date of the eldest or the youngest of the colonies? 

Or are the dates to be thrown together, and a medium deduced ’ 

Or is our independence to be taken for the date? 

Is, again,regard to be had te the various changes in the common law 
nade by the local codes of America’ 

is regard to be had to such changes, subsequent, as well as prior, to the 
stablishment of the Constitution’ 

Is regard to be had to future, as well as past changes’ 

Is the law to be different in every State, as differently modified by its 
code: or are the modifications of any particular State, to be applied to al): 

And on the latter supposition, which among the State codes would 
torm the standard: 

Questions of this sort might be multiplied with as much ease as there 
would be difficulty in answering them. 

The consequences flowing trom the proposed construction, furnish 

ther objections equally conclusive: unless the text were peremptory in 
its meaning, and consistent with other parts of the instrument. 

These consequences may be in relation to the Legislative anthori- 
ty of the United States; to the Kxecutive authority; to the Judicial 
authority; and to the Governments of the several States. 

if it be understood, that the common law is established by the 
Constitution, it follows that no part of the law can he altered by the 
Legislature; such of the statutes already passed, as tay be repug- 
nant thereto, would be nullified; particulariy the “Sedition Act” 
iself, which boasts of being a melioration of the common law; and 
the whole code, with a‘l its incongruities, barbarisms, and blood) 
maxims, would be inviolably saddled on the good peopte of the U. 5S. 

Should this consequence be rejected, andthe common law be heid, 
‘ike other laws, liable to revision and alteration, by the authority of 
Congress, it then follows, that the authority of Congress is co-exten- 
ive with the objects of common Jaw; that is to say, with every ob- 
ject of legislation: For, to every such object, does some branch or 

therof the common law extend. The authority of Congress would, 
‘herefore, be no longer under the limitations, marked out in the Con- 
stitution. They would be authorised, to legisiate in all cases what- 
soever. 

In the next place, as the President possesses the execu- 
‘ive powers of the Constitution, and is to see that the laws 
be faithfully executed, his authority also must be co-exten- 
-ive with every branch of the common law. The additiors 
whieh this would make to his power, though not readily to 
ve estimated, claim the most serious attention. | 

This is not all; it will merit the most profound consider: | 








ation, how far an indefinite admission of the common werd 
with a latitude in construing it, equal to the construction by | 


which it is deduced from the Constitution, might draw after 
t the various prerogatives making part of the unwritten 
ww of Engiand. The Engiish Constitution itself, is nothing 

more than a composition of unwritten laws and maxims. 


| hed powers. 
|of the committee, be thrown on the Constitution, on those 


A severer reproach could not, in the opinion 


who framed, or on those who established it, than such a 
supposition would throw on them. 

‘The argument then, drawn from the common law, on the’ 
ground ot its being adopted or recognised by the Constitu- 
tion, being inapplicable to the Sedition Act, the committee 
will proceed to examine the other arguinents which have 
been founded on the Constitution. 

‘They will waste but litle time on the attempt to cover 
the act by the preamble to the Coustitution; it being con- 
rary to every acknowledged rule of construction, to set up 
this part of an instrument, in opposition to the plain mean- 
lug, expressed in the body of the instrument. A preamble 
usually contains the general motives or reasons, for the par- 
ticular regulations or measures which follow it; and ts al- 
ways understood to be explained and limited by them. In 
the present instance, a contrary Interpretation would have 
ithe inadmissible effect, of rendering nugatory or improper, 
every part of the Consiitution which succeeds the pream- 
bie. 

The paragraph in Art. 1 Sec. 8, which contains the 
power to lay and collect taxes, duties, imposts and ex- 
cises; to pay the debts, ani provide for the common de- 
feuce and general welfare, having been already examined, 
will also require no particular attention in this place. It 
will have been seen that in its fair and consistent meaning, 
it cannot eularge the enumerated powers vested in Con- 
gress. 

The part of the Constitution which seems most to be 
recurred to, in delence of the “Sedition Act,” is the last 
clause of the above section, empowering Congress “to 
make all Jaws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Govern- 
ment of the United States, or in any d+partment or officer 
thereof.” 

The plain import of this clause is, that Congress shall 
have all the incidental or instrumental powers, necessary 
and proper for carrying into execution all the express 
powers; whether they be vested in the government of the 
United States, more collectively, or in the several depart- 
ments, or officers thereof. It is nota grant of new powers 
to Congress, but merely a declaration, for the removal of 
all uncertainty, that the means of carrying into execution, 
those otherwise granted, are included in the grant. | 





4n the third place, whether the common law be admitted 
as of legal or of constitutional obligation, it would confer on 


ve Judicial department, a discretion little short of a legis-'| 


ative power. 

On the supposition of its having a constitutional obliga- 
‘ion, this power in the Judges would be permanent and ir- 
remediable by the Legislature. On the other supposition, 
the power would not expire, until the Legislature should 
have introduced a full system of statutory provisions. Let 
‘| be observed, too, that besides all the uncertainties above 

numerated, and which present an immense field for judi- 

al discretion, it would remain with the same department 
to decide what parts of the common law would, and what 
would not, be properly applicable to the circumstances of 
the United States. 

A discretion of this sort has always been lamented as in- 

ongruous and dangerous, even in the Colonial and State 
courts; although so much narrowed by positive provisions 
in the local codes on ail the principal subjects embraced by 
the common law. Under the United States, where so few 
‘aws exist on those subjects, and where so great a lapse of 
time must happen before the vast chasm could be supplied, 
it is manifest that the power of the Judges over the law 
would, in fact, erect them into Legislators; and, that for a 
long time, it would be impossible for the citizens to con- 
jecture, either what was, or would be law. 

In the last place, the consequence of admitting the com- 


Whenever, therefore, a question arises concerning the 
_constitutionality of a particular power, the first question 
is, whether the power be expressed in the Constitu- 
tion. If it be, the question is decided. If it be not ex- 
pressed, the next inquiry must be, whether it is properly 
an incident to an express power, and necessary to its ex- 
ecution. If it be, it may be exercised by Congress. If 
itbe not, Congress cannot exercise it. 

Let the question be asked then, whether the power over 
the press, exercised in the “Sedition Act,” be found among 
the powers expressly vested in the Congress? This is not 
pretended. 

Is thereany express power, for executing which, it is a 
necessary and proper power? 

The power which has been selected, as least remote, in 
answer to this question, is that “of suppressing imsurrec- 
tions;” which is said to imply a power to prevent insur- 
rections, by punishing whatever may lead or tend to them. 
But it surely cannot, with the least plausibility, be said, 
that the regulation of the press, and a punishment of libels, 
are exercises of a power to suppress insurrections. The 
most that could be said, would be, that the puaishment of 
libels, if it had the tendency ascribed to it, might prevent 
the occasion of passing or executing laws, necessary and 


proper for the sup on of insurrections. 
as the Federal Government no power then, to prevent 
as well as to punish resistance to the laws? 





The Congress 
has power, before it happens, to pass laws for punishing 
it; and the Executive and Judiciary have power to enforce 
those laws when it does happen. 

It must be recoilected by many, and could be shewn to 
the satisfaction of all, that the construction here put on the 
terms “‘necessary and proper,” is precisely the construc. 
tion which prevailed during the discussions and ratification, 
of the Constitution. It may be added, and cannot too 
often be repeated, that it is a cénstruction absolutely ne. 
cessaryto maintain their consistency with the peculiar charac. 
ter of the government, as possessed of particular and definite 
powers only; not of the general and indefinite powers vest. 
ed in ordinary governments. For if the power to suppress 
insurrections, includes a power to punish libels; or if the 
power to punish, includes a power to prevent, by all the 
means that may have that tendency, such is the relation and 
influence among the most remote subjects of legislations, 
that a power over a very few, would carry with ita power 
over all. And it must be wholly immaterial, whether un. 
lumited powers be exercised under the name of unlimited 
powers, or be exercised under the name of unlimited means 
of carrying into execution, limited powers. 

This branch of the subject will be closed with a reflec. 
tion which must have weight with all; but more especial- 
ly with those who place peculiar reliance on the judicial 
exposition of the Constitution, as the bulwark provided 
against undue extensions of the legislative power. If it be 
understood that the powers implied in the specified pow- 
ers, have an immediate and appropriate relation to them, 
as means necessary and proper for carrying them into ex- 
ecution, questions, on the constitutionality of laws passed 
for this purpose, will be of a nature sufficiently precise 
and determinate for judicial cognizance and control. If, 
on the vther hand, Congress are not limited in the choice 
of means by any such appropriate relation of them to the 
specified powers; but may employ all such means they 
may deem fitted to prevent as well as to punish crimes sub- 
jected to their authority; such asmay have a tendency only 
to promole an object for which they are outhorized to pro- 
vide; every one must perceive that questions relating to 
means of this sort, must be questions for mere policy and 
expediency; on which legislative discretion alone can de- 
cide, and from which the judicial interposition and contro! 
are completely excluded. 

If. The next point which the resolution requires to be 
proved is, that the power over the press exercised by thie 
Sedition Act, is positively forbidden by one of the amend- 
ments to the Constitution. 

The amendment stands in these words—*Congress sha!! 
make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof, or abridging the free- 
dom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for 
a redress of grievances.” 

In the attempts to vindicate the “Sedition Act,” it has 
been contended, 1. That the “ freedom of the press ” is to 
be determined by the meaning of these terms in the com. 
mon law. ‘2. That the article supposes the power over the 
press to be in Congress, and prohibits them only from 
abridging the freedom allowed to it by the commen law. 
Although it will be shewna, on examming the second of 
these positions, that the amendment is a denial to Congress 
of all power over the press, it may not be useless to make 
the fullowing observations on the first of them. 

It is deemed to be a sound opinion, that the Sedition Act, 
in its definition of some of the crimes created, is an abridg- 
ment of the freedom of publication, recognized by prine!- 
vles of the common law in England. 

‘Lhe freedom of the press, uader the common law, is iu 
the defences of the Sedition Act, made to consist in an ex- 
emption fromal!l previous restraint on printed publications, 
by persons authorised to inspect and prohibit them. It ap- 
pears to the Committee, that this idea of the freedom 0! 
the press, can never be admitted to be the American idea ol 
it: since a law inflicting penalties on printed publications, 
would have a similar effect with a law authorising a previous 
restraint on them. It would seem a mockery to say, that 
no laws should be passed, preventing publications from be- 
ing made, but that laws might be passed for punishing them 
in case they should be made. 

The essential difference between the British Govern- 
ment, and the American Constitutions, will place this sub- 
ject in the clearest light. 

In the British Government, the danger of encroachments 
on the rights of the people, is understood to be confined to 
the Executive Magistrate. The representatives of the 
people in the legislature, are not only exempt themselves. 
from distrust, but are considered as sufficient guardians 
of the rights of their constituents against the danger from the 
Executive. Hence it is a principle, that the Parliament is 
unlimited in its power; or, in their own language, is omn'- 
potent. Hence, too, all the ramparts for protecting the 
rights of the people, such as their Magna Charta, their Bill 
of rights, &c. are not reared against the Parliament, but 
against the royal prerogative. They are merely legislative 
precautions, against Executive usurpations. Under such 
a Government as this, an exemption of the press from pre- 
vious restraint by licensers appointed by the King, is all the 
freedom that can be secured to it. 

In the United States, the case is altogether different---- 
The People, not the Government, possess the absolute sov- 
ereignty. The legislature, no less than the executive, * 
under limitations of power. Encroachments are 4 
as possible from the one, as well as from the other. Hence 
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eople are secured against legislative, as well as executive 
ambitions They are secured not by laws paramount to 
prerogative: but by Constitutions paramount to laws. This 
security of the freedom of the press requires, that it should 
be exempt, not only from previous restraint by the execu- 
tive, as in Great Britain; but from legislative restraint also; 
and this exemption to be effectual, must be an exemption, 
yot only from the previous inspection of licenses, but 
from the subsequent penalty of laws. 

The state of the press, therefore, under the common 
low, cannot in this point of view, be the standard of its 
freedom in the United States. 

But there 1s another view, under which it may be neces- 
cary to consider this subject. It may be alledged that, al- 
though the security for the freedom of the press, be ditler- 
ent in Great Britain and in this country; being a legal se- 
curity only in the former, and a constitutional security in 
the latter; and although there may be a further diiierence, 
in an extension of the freedom of the press, here, beyond 
an exemption from previous restraint, to an exemption 
from subsequent penalties also; yet that the actual legal 
freedom of the press, under the common law, must deter- 
mine the degree of freedom, which is meant by the terms, 
und which is constitutionally secured against beth previ- 
ous and subsequent restraints. 

The Commitice are not unaware of the difficulty of all 
seneral questions, which may turn on the proper boundary 
between the liberty and licentiousness of the press. They 
will leave it therefore for consideration only, how far the 
difference between the nature of the British Government, 
and the nature of the American Governments, and the 
practice under the latter, may shew the degree of rigor in 
the former, to be inapplicable to, and not obligatory in the 
latter. 

The nature of Governments elective, limited and respon- 
sible, in all their branches, may well be supposed to require 
a greater freedom of animadversion, than might be tolera- 
ted by the genius of such a Government as that of Great 
fritain. In the latter, it is a maxim, that the King, an he- 
reditary, not a responsible magistrate, can do no wrong; 
and that the Legislature, which in two thirds of its com- 
position, is also hereditary, not responsible, can do what it 
pleases. In the United States, the Executive magistrates 
are not held to be infallible, nor the Legislatures ‘to be om- 
nipotent; and both being elective, are both responsible.- Is 
t not natural and necessary, under such different circum. 
tances, that a different degree of freedom, in the use of the 
yress, Should be contemplated? 

Is not such an inference favored by what is observable 
n Great Britain itself? Notwithstanding the general doc- 
‘rine of the common law, on the subject of the press, and the 
ceeasional punishment of those, who use it witha free, 
Jom offensive to the Government; it is well known, that 
with respect to the responsible members of the Govern- 
ent, where the reasons operating here, become applicable 
‘here, the freedom exercised by the press, and protected by 


public opimon, far exceeds the limits prescribed by the |# power. 
ordinary rules of law. The ministry who are responsible to im- 


peachment, are at all times, animadverted on, by the press, 
vith peculiar freedom; and during the elections for the 


(rovernment, the press ts employed with as little reserve 
towards the candidates. 


‘ 


The practice in America must be entitled to much more respect. | 
every State, probabiy, in the Union, the press has exerted a free- | 
m in canvassing the merits and measures of public men, of every | 
escription, which has net- been confined to the strict limits of the | 
mmon law. On this. footing, the freedom of the press has stood; | 
o this foundation it yet stands.. And it will not be a breach, either | 
‘ wuthor of candor, to say, that no persons or presses are in the 
vabit of more unrestrained animadversions on the proceedings and 
‘unctionaries of the State Governments, than the persons and press- 
‘most zealous in vindicating the act of Congress for punishing sim- 
lar animadversions on the Government of the United States. 

The last remark will not be understood, as claiming for the State 


~ 


~ 


ed. Some degree of abuse is inseparable from the proper use of 
every thing; and in no instance is this more true, than in that of the 
press. It has accordingly been decided by the practice of the States, 
‘ial itis better to leave a few of its noxious branches to their jux- 
uriant growth, than by pruning them away, to injure the vigor of 
‘hose yielding the proper fruits. And can the wisdom of this poli- 
cy be doubted by any one who reflects, that to the press alone, chie- 
(uered as it is with abuses, the world is indebted for all the triumphs 
which have been gained by reason and humanity, over error and op- 
pression; who reflect, that to the same beneficent source, the Uni 

‘ed States owe much of the lights which condneted them to the 
ranks of a free and independent nation; and which have improved 
‘heir political system, into a shape so auspicious to their happiness. 
lad “Sedition Acts,” forbidding every publication that might bring 
‘we constituted agents into contempt or disrepute, or that might 
excite the hatred of the people against the authors of unjust or per- 
‘lous measures, been uniformly enforced against the press; might 
hot the U. States have been languishing at this day, under the infirm- 
‘ies of a sickly confederation? Might they not, possibly, be misera- 
ve colonies, groaning under a foreign yoke? 


jery authority for restraining the licentiousness of the press, and for 


) those who administer it. 
House of Commons, the other responsible part of the | 


‘carry into execution ap express power; above all, uf it be express- 
ily forbidden, by a declaratory amendment to the Constitution, the 


its ratification, itis well known, that great apprehensions were ex- 
pressed by many, lest the omission of some positive exception from 
the powers delegated, of certain rights, and of the freedom of the 
press particularly, might expose them to the danger of being drawn 
by construction within some of the powers vested in Congress; more 
especially of the power to make ail laws necessary and proper for 
carrying their other powers into execution. Inreply to this objec- 
tion, it was invariably urged to be a fundamental and characteristic 
principle of the Constitution, that all powers not given by it were 
reserved; that no powers wer: given beyond those enumerated im 
the Constitution, and such as were fairly incident to them; that the 
power over the rights in question, and particularly over the press, 
was neither among the enumerated powers, bor incident to any of 
them; and consequently that an exercise of any such power, would 
be manifest usurpation. tis painfnl to remark how much the ar- 
guments nuw employed in behalf of the Sedition Act, are at vari- 
ance with the reasonmg which ther justified the Conslituuion, aud 
invited its ratification. 


From this posture of the subject, resulted the interesting question 
in so many of the Conventions, whether the doubts and dangers as- 
cribed to the Constitution, shonld be removed by any amendments 
previous to the ratification, or be postponed, iu confidence that as 
far as they might be proper, they would be introduced in the form 
provided by the Constitution. [he fatter course was adopted; and 
in most of the States, ratifications were followed by propositions and 
instructions for rendering the Constitution more explicit, and more 
safe to the rights not meant to be delegated by it. Among those 
rights, the freedom of the press, in most instances, is particularly 
and emphatically mentioned. The firm and very pointed manner in 
which it is asserted in the proceedings of the Convention of this 
State will be hereafter seen. 


In pursuance of the wishes thus expressed, the first Congress that 
asseinbied under the Constitution, proposed certain amendments, 
which havesince, by the necessary ratifications, been made a part 
of it; among which amevdmeuts is the article containing, amooz 
jotber probibitions onthe Congress, an express declaration that they 
should make no law abridging the freedom of the press. 

Without tracing farther the evidence on this subject, it would 
seem searcely pussible tu doubt, that no power whatever over the 
press, was supposed to be delegated by the Constitution, as it origi- 
nally stood; and that the amendment was intended as a positive and 
absolute reservation of it 

But the evidence is still stronger. The proposition of amendments 
made by Cougress, is mstroduced in the fodowing terms. 

“The Conventions of a number of the States hading at the time of their 
adopting the Coustttulion, expressed a desive, in order to prevent miscon- 
structions or abuse of its powers, thygt further declaratory and restrictive 
clauses should be added; and as extending the ground of public confidence 
in the Government, will best insure the benificent ends of Us institulions.”” 
Here is the most satisfactory and authentic prool, thal the several! 
‘amendments proposed, were to Le considered as either declaratory 
,or restrictive; and whether the one or the other, as corresponding 
| with the desire expressed by a numberof the States, and as extending 
the ground of public confidence in the Government. 
| Under any other construction of the ameudment relating to the 
| press, than that it declared the press to be wholly exempt from 
jthe power of Congress the amendment could neither be said 
leorrespond with the desire expressed by a number of the States. 
'nor be calculated to extend the ground of public confidence in th: 
‘Government. 
| Nay more; the construction employed to justify the ‘Sedition 
' Act,’ would exbibit a phenomenon, without a parallel in the polit- 

ical world. It would exhibit a number of respectable States, as de- 
'nying first, thatany power over the press was delegated by the Con- 





| 





having jurisdiction thereof, shall be punished by a fine not exceeding thee 
thousand dollars, and by imprisonment not exceeding tio years.” 

On this part of the act, the following observations present them- 
selves: 

1. The Constitution supposes that the President, the Congress, 
}and each of its Houses, may not discharge their trusts, either from 
defect of judgment or other causes. Hence, they are all made 
responsile to their constituents, at the returning periods of election; 
and the President, who is singly entrusied with very great powers, 
is, as a further guard, subjected to an intermediate impeachment. 

2. Should it happen, as the Constitution supposes it may happen, 
that either of these branches of the Government may not have duly 
discharged its trust; it is natural and proper, that according to the 
cause and degree of their faults, they should be brought imto con- 
tempt or disrepute, and incur the hatred of the people. 

3. Whether it has, in any case, happened that the proceedings of 
either, or ali of those branches, evinces such a violation of duty as 
to justify a contempt, a disrepute, or hatred among the people, can 
only be determined by a free examination thercof, and a free com- 
munication among the people thereon. 

4. Whenever it may have actually happened, that proceedings of 

this sort are chargeable on all or either of the branches of the Gov- 
ernment, it is the duty as well as right of intelligent and faithful 
citizens, to discuss and promulge them freely, as well to control 
them by the censorship of the public opinion, as to promote a reme- 
dy acccrding to the rules of the Constitution. And it cannot be 
avoided, that those who are to apply the remedy must feel, in some 
degree, a contempt or hatred against the transgressing party. 
5. As the act was passed on July, 14, 1798, and is to be in force 
until March 3, 1801, it was of course, that during its continuance, 
two elections of the entire House of Representatives, an election of a 
part of the Senate, and an election of a President, were to take place. 
6. That consequently, during all these elections, intended by the 
Constitution, to preserve the purity, or to purge the faults of the 
Administration, the great remedial rights of the people were to be 
exercised, and the responsibility of their public agents to be skreen- 
ed, under the penalties of this act. 


May it not be asked of every intelligent friend to the liberties of 
his country, whether the power exercised in such an act as this, 
ought not to produce great and universal alarm? Whether a rigid 
execution of such an act, in tme past, would not have repressed 
that mnformation and commuuication among the people which is in- 
dispensable to the just exercise of their electoral rights? And wheth- 
er such an act, if made perpetual, and enforced with rigour, wouid 
not, in time to come, either destroy our free system of Government, , 
or prepare a convulsion that micht prove eqially fatal to it? 
in answer to such questions, it has been pleaded that the writings 
and puviications forbidden by the aet, are those only which are faise 
aud malicious, andintended to defame; and merit is claimed for the 
privilege allowed to authors to justify, by proving the truth of their 
publications, and for the limitations to which the sentence of fine 
and imprisonment is subjected 

To those who concurred is the act, under the extraordinary belief 
hat the opti nm lay between the passing of such an act, and leaving 
in force the common law of libels, which punishes truth equally 
with falsehood; and submits the fine and imprisonment to the inde - 
finite discretion of the Court, the merit of good intentions ought 
surely notto be refused. A like merit may perhaps be due for the 
discontinuance of the corporal punishment, which the common law 
aiso leaves to the diseretion of the Court. This merit of intenrion, 
however, would have been greater, if the several mitigations had 
aot been limited to so short a period; and the apparent inconsisteu- 
ey would have been avoided, betweca justifying the act at one me, 
oy contrasting it with the rigors of the common law, otherwise io 











Stitution; as proposing next, that an amenédraent to it should expii- | 
ieitely declare that no such power was delegated; and finally, as | 
‘concurring in an amendment actually recogaigiwe or delegating such 


is then the Federal Government, it wil} be asked, destitute of ev- 


shielding itself against the libelious attacks which may be made on 


The Constitution alone can answer this question. If no such pow- 
er be expressly delegated, aud if it be not both necessary and proper to 


answer must be that the Federal Government is destitute of ali such 
authority. 

And might it not be asked in turn, whether it is not more probable, 
under all the circumstances which have been reviewed, that the| 
authority should be withheld by the Coystitution, than that it should | 
be left to a vague and violent construction; whilst so much pais | 
were bestowed m enumerating other powers, and so many less im- 
portant powers are included in the enumeration? 

Might it not be likewise asked, whether the anxious circumspec- 
tion which dictated so many peculiar limitalions on the general an- 
thority, would be unlikely to exempt the press altogether from that 
authority? The peculiar magnitude of some of the powers neces- 
sarily committed to the Federal Government; the peculiar duration 
required for the functions of some of ts de vartments; the peculiar 
distance of the seat of its proceedmgs fromthe great body of its 
constituents; and the peculiar difficulty of circulating an adequate 
knowledge of them through any other channel; will not these con- 
siderations, some or other of whieh produced other exceptions from 
the powers of ordinary Governments, altogether, aecount for the 
policy of binding the hand of the Federal Government, from touch- 
ing the channel which alone can give efficacy to its responsibility to | 
its constituents; and of leaving those who administer i, to a reme- 
dy for their injured reputations, usder the same laws, and in the 
same tribunals, which protect their lives, their liberties, and their 
properties? 

But the question does not turn either on the wisdom of the Con 
stitution, or on the policy which gave rise to its particular organiza- 
tion. It turns on the actual meaning of the instrument; by which 
it has appeared, that a power over the press is clearly excluded, | 
from the number of powers delegated to the Federal Government. 

3. And, in the opinion of the Committee, well may it be said, as 
the Resolution concludes with saying, that the unconstitutional pow- 
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To these observations one fact will be added, which demonstrates 
‘vat the common law cannot be admitted as the universal expositor 
“l American terms, which may be the same with those contained in 
‘atlaw. The freedom of conscience, andof religion, are found in 
“same instruments which assert the freedom of the press. It will 
‘ever be admitted, that the meaning of the former, in the common 
4 of England, is to limit their meaning in the United States. 

Whatever weight may be allowed to these considerations, the 
“mmittee do not, however, by any means intend to rest the ques- 
“Sonthem. Ther contend that the article of the ainendment, in- 
“tad of supposing in Congress = power that might be exercised 
oer the press, provided its freedom was not abridged, was meant 
* positive denial to Congress, of any power whatever on the sub- 


a demonstrate that this was the true object of the article, it 
> il be sufficieut to recall the circumstances which led to it, and to 
“ttt to the explanation accompanying the article. 

When the Constitution was under the discussions which preceded 


er exercised over the press by the “Sedition Act,” ought, “more 
than any other, to produce universal alarm; because it is levesed 
against that right of freely examining public characters and mea- 
sures, and of free communication among the people thereon, which 
has ever been justly deemed the only effectual guardian of every 
other right.” 

Without scrutinizing minutely into all the provisions of the ‘‘Se- 
dition Act,” it will be sufficient to cite so much of section 2, as fol- 
lows:—“And be it further enacted, that if any person shall write, 
print, utter, or publish, or shall cause or procure to be written, 
printed, uttered, or published, or shall knowingly and willingly as- 
sist or aid in writing, printing, uttering, or publishing, any false, 
scandalous, and malicious writing or writings against the Govern- 
ment of the United States, or either House of the Congress of the 
United States, with an intent to defame the said Government, or either 
House of ee a ag hl picasa , wr to bring ener # 
them, into contempt or di ; or to excite against or either, or 
any of them, the hatred of the good people of the United States, Sc. Then 
such person being thereof convicted before any Court of the United States, 








force; and at another time by appealing to the nature of the crisis, 
as requiring the temporary rigour exerted by the act. 

But, whatever may have been the merjtorous intentions of all or 
any who contributed to the Sedition Act; a very few reflections will 
prove, that ats baleful tendency is little diminished by the privilege 
of giving in evidence the truth of the matter contained in political 
aritungs. 

Iu the first place, where simple and naked facts alone are in ques- 
tion, there is sufficient difficulty in some cases, and sufficient trouble 
and vexation in all, of meeting a prosecution from the Government, 
with the full and formai proof necessary in a Court of law. 

Butin the next place, it must be obvious to the plainest minds, 
that opinions and inferences, and conjectural observations, are not 
only in many eases inseparable from the faets, but may often be more 
the objects of the prosecution than the facts themselves; or may 
even be altogether abstracted from particular facts; and that opia- 
ious and ‘uferences, and conjectural observations, cannot be subjects 
of that kind of proof which appertains to fiets, before a Court of 
law. 

Again: It is no less obvious that the intent to defame or bring in- 
to contempt or disrepute, or hatred, which is made a condition of the 
offence created by the act, cannot prevent its pernicious influence 
on the freedom of the press. For, omitting the inquiry, how far 
the malice of the intent is an inference of the law from the mere 
publication; it is manifestly impossible to punish the intent to bring 
those who administer the Government into disrepute or contempt, 
without striking at the right of freely discussing public characters 
and measures: because those who engage in such discussions, must 
expect and infend to excite these unfavorable sentiments, so far as 
they may be thought to be deserved. To prohibit, the intent to ex- 
cite those unfavorble sentiments against those who administer the 
Government, is equivalent to a prohibition of the actual excitement 
of them; and to prohibit the actual excitement of them, is equiva- 
lent to a prohibition of discussions having that tendency and effect; 
whieh, again, is equivalent to a protection of those who administer 
the Government, if they should at any time deserve the contempt or 
hatred of the people, against being exposed to it, by free animadver- 
sious on their characters and conduct. Nor can there be a doubt, 
if those in public trust be shielded by peral laws from such stric- 
tures of the press, as may expose them to contempt or disrepate, or 
hatred, where they may deserve it, that in exact proportion as they 
may deserve to be exposed, will be the certainty and criminality of 
the intent to expose them and the vigilance of prosecuting and pun- 
ishing it; nora doubt that a Government thus intrenched in penal 
statutes, against the just and natural effects of a culpable adminis- 
tration, will easily evade the responsibility which is essential toa 
faithful discharge of its duty. 

Let it be recollected lastly, that the right of electing the members 
of the Government, constitutes more particularly the essence of a 
free and responsible Government. The value and efficacy of this 
right, depends on the knowledge of the comparative merits and de- 
merits of the candidates for public trust; and on the equal freedom, 
consequently of examining and discussing these merits and demerits 
of the candidates respectively. It has been seen that a number of 
important elections wiil take place while the act is im force; al- 
though it should not be continued beyond the term to which it is 
limited. Should there happen, then, as is extremely probable 
in relation to some or other of the branches of the Government, to 
be competitions between those who are, and those who are not, 
members of the Government; what will be the situations of the 
competitors? Not equal; because the characters of the former will 
be covered by the “Sedition Act’ from animadversions ¢ ing 
them to disrepute among the people; whilst the latter may be ex- 
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of the act. What will be the situation 


petitors, whose pretensions they are not permitted by the act, 


that the necessary and proper measures will be taken by each, for co-op® | 
the people? Not free; be- | rating with this State, in maintaining unimpaired, the authorities, rights, 
cause they will be compelled to make their electioo between com- | and liberties reserved to the States respectively, or to the 














That the Governor be desired to transmit a copy of the foregoing resolu- 
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The exterisive view of the subject, thus taken by the Committe, 





, rights, has led them to report to the House, as the result of the whole, t),¢ 
| following resolution: 


Resolved, That the General Assembly, having carefully and re. 


equally to examine, to discuss, and to ascertain.—And from both | tions to the executive authority of each of the other States, with a request | spectfully attended to the proceedings of a number of the States, jy 


these situations will not those in power derive an undue] advantage | that the sane may be communicated to the Legislature thereof; and that a 
for continuing themselves in it; which by impairing the right of | copy be furnished to each of the Senators and Representatives, representing 
this State in the Congress of the United States 


election, endangers the biessings of the Government founded on it? 
It is with justice, therefore, that the General Assembly have af- 


firmed in the resolution, as weil that the right of freely examining | pursued, have not protected it against objections even from sources 
public characters and measures, and of communication thereon, is | too respectable to be disregarded. 


the only effectual guardian of every other right; as that this par- 


ticular right is levelled at, by the power exercised in the “Sedition | States, and not the State Legislatures, to declare the meaning of the 


Act.” 

The resolution next in order is as follows: 

That this State having by its Convention, which ratified the Federal Con- 
stitution, expressly declared, that among other essential rights, ‘*the liberty 
of conscience and of the press cannot be cancelled, abridged, restrained or 
modified by any authority of the United States,” and from its eatreme anz- 
iety to guard these rights from every possible attack of sophistry and ambi- 
tion, having with other States, recommended an amendment for that pur- 
pose, which amendment was in due time, annexed to the Constitution; u 
would mark a reproachful inconsistency, and criminal degeneracy, if an 
indifference were not shown, to the most palpable violatiun of one of the 
rights, thus declared and secured; and to the establishment of a precedent, 
which may be fatal to the other. 

To place this resolution in its just light, it will be necessary to re- 
eur to the actof ratification by Virginia, which stands in the ensuing 
iorm: 

We, the delegates of the people of Virginia, duly elected in pursuance of 
a recommendation from the General Assembly, and now met in Convention, 
having fully aud freely investigated and discussed the proceedings of the 
Federal Convention, and being prepared as weil as the most mature delib- 
eration hath enabled us, to decide thereon; DO, in the name and in behalf 
of the people of Virginia, declare and make known, that the powers grant- 
ed under the Constitution, being derived from the people of the United 
States, may be resumed by them, whensoever the same shalt be perverted to 
their injury or oppression; and that every power not granted thereby, re- 
mains with them, and at their will. That therefore, no right of any denom- 
ination can be cancelled, abridged, restrained or modified, by the Congress, 
by the Senate or House of Representatives acting in any capacity, by the 
President, or any or officer of the United States, except in 
these instances in which power is given by the Constitution for those pur- 
poses; and that among other essential rights, the liberty of conscience 
and of the press, cannot be cancelled, abridged, restrained or modified by 
any authority of the United States. 

Here is an express and solemn declaration by the Convention of the 
State, that they ratified the Constitution in the sense that no right 
of any denomination can be cancelled, abridged, restrained or modi- 
fied by the Government of the United States, or any part of it, ex- 
cept in those instances in which power is given by the Constitution; 
and in the sense particularly, “‘that among other essential rights, 
the liberty of conscience and freedom of the press cannot be can- 
celled, abridged, restrained or modified by any authority of the Unit- 
ed States.” 

Words could not well express, in a fuller or more forcible manner, 
the understanding of the Convention, that the liberty of conscience 

ind the freedom of the press, were equally and completely exempted 
from all authority whatever of the United States. 

Under an anxiety to guard more effectually these rights against 
every possible danger, the Convention, after ratifying the Constitu- 
tution, proceeded to prefix to certain amendments proposed by them, 
a declaration of rights, in which are two articles providing, the one 
for the liberty of conscience, the other for the freedom of speech 
and of the press. 

Similar recommendations having proceeded from a number of 
other States; and Congress, as has been seen, having in consequence 
thereof, and with a view to extend the ground of public confidence, 
proposed among other declaratory and restrictive clauges, a clause 
expressly securing the liberty of conscience and of the press; and 
Virgiuia having concurred in the ratifications which made them a 
part of the Constitution; it will remain with a candid public to de- 
cide, whether it would not mark an inconsistency and degeneracy, if 
an indifference were now shown to a palpable violation of one of 
those rights, the freedom of the press; and to a precedent therein, 
which may be fatal to the other, the free exercise of religion. 

That the precedent established by the violation of the former 
of these rights, may, as is affirmed by the resolution, be fatal to 
the latter, appears to be demonstrable, by a comparison of the 
grounds on which they respectively rest; and from the scope of rea- 
soning, by which the power of the former has been vindicated. 

First, Both of these rights, the liberty of conscience and of the 
press, rest equally on the original ground of not being delegated 
by the Constitution, and ot ange withheld from the Govern- 
ment. Any construction, therefore, that would attack this original 
security for the one, must have the like effect on the other. 

Secondly, They are both equally secured by the supplement to the 
Constitution; being both included in the same amendment, made at 

the same time, an@-by the same authority. Any construction or ar- 
gument then, which would turn the amendment into a grant or ac- 
knowledgement of power with respect to the press, might be equal- 
ly applied to the freedom of religion. 

Thirdly, If it be admitted that the extent of the freedom of the 
press, secured by the amendment, is to be measured by the common 
law on this subject, the same authority may be resorted to, for the 
standard which is to fix the extent of the “free exercise of reli- 
gien.”” It cannot be necessary to say what this standard would be; 
whether the common law be taken solely as the unwritten, or as va- 
ried by the written law of England. 

Fourthly, If the words and phrases in the amendment are to be 
considered as chosen with a studied discrimination, which yields an 
argument for a power over the press, under the limitation -that its 
freedom be not abridged; the same argument results from the same 
consideration, for a power over the exercise of religion, under the 
limitation that its freedom be not prohibited. 

For, if Congress may regulate the freedom of the press provided 


they do notabridge it, because it is said only, “they shall not abridge 
it,” and is not said. “they shall make no law respecting it:” the 
analogy of reasoning is conclusive. that Congress may regulate and 
even abridge the free exercise of religion, provided they do not pro- 


not said, “they shall make no law respecting, or no law abri 


ery encroachment on the former. 


The two concluding resolutions only remain to be examined. They 


are in the words following. 


That the good people of this Commonwealth, having ever felt and con- 
tinwing to feel the most sincere affection for their brethren of the other 


States; the truest anxiety for establishing and pepetuating the union of all 


and the most scrupulous fidelity to that Constitution, which is the pledge 
of mutual friendship, and the instrument of mutual happiness; the General 


Assembly doth solemnly appeal to the like dispositions in the ether States 


in confidence that they will concur with this Commonweatth in declaring 


ing it.” 

The General Assembly were governed by the clearest ne, owl 
then, in considering the “Sedition Act,”’ which legislates on the free- | eral Assembly cannot descend into a discussion of it. 
dom of the press, as establishing a precedent that may be fatal to 
the liberty of conscience: and it will be the duty of all, in propor- 
tion as they value the security of the latter, to take the alarm at ev- 


The fairness and regularity of the course of proceeding, here 


It has been said that it belongs to the judiciary of the United 


Federal Constitution. 

Buta declaration, that proceedings of the Federal Government 
are not warranted by the Constitution, is a novelty neither among 
the citizens, nor among the Legislatures of the States; nor are the 
citizens or the Legislature of Virginia, singular in the example of it. 
Nor can the declarations of either, whether affirming or denying 
the constitutionality of measures of the Federal Government; or 
whether made before or after judicial decisions thereon, be deemed 
in any point of view, av assumption of the office of the judge. The 
declarations, in such cases, are expressions of opinion, unaccompa- 
nied with any other effect than what they may produce on opinion, 
by exciting reflection. The expositions of the Judiciary, on the 
other hand, are carried into immediate effect by force, The former 
may lead to a change in the legislative expression of the general 
will; possibly to a change in the opinion of the judiciary; the latter 
enforces the general will, whilst that wall and that opinion continue 
unchanged. 

And if there be no impropriety in declaring the unconstitutional- 
ity of proceedings in the Federal Government, where can be the 
impropriety of communicating the declaration to other States, and 
inviting their concurrence in a like declaration? What is allowable 
for one must be allowable for all; and a free communication among 
the States, where the Constitution imposes no restraint, is as allowa- 
ble among the State Governments asamong other public bodies or 
private citizens. —This consideration derives a weight, that cannot 
be denied to it, from the relation of the State Legislatures to the 
Fedcral Legislature as the immediate constituents of one of its 
branches. 

The Legislatures of the States have a right also to originate 
amendments to the Constitution, by a concurrence of two-thirds of 
the whole number, in applications to Congress for the purpose. 
When new States are to be formed by a junction of two or more 
States or parts of States, the Legislatures of the States concerned, 
are, as well as Congress, to concur in the measure. The States have 
a right also to enter into agreements or compacts, with the consent 
of Congress. In all such cases a communication among them re- 
sults from the object which is common to them. 

It is lastly to be seen, whether the confidence expressed by the 
resolution, that the necessary and proper measures would be taken by 
the other States for co-operating with Virginia in maintaining the 
rights reserved to the States, or to the people, be in any degree lia- 
ble to the objections which have been raised against it. 

If it be liable to objection, it must be because either the object or 
the means are objectionable 
The object being to maiutain what the Constitution has ordained, 
is in itself a laudable object. 
The means are expressed in the terms “‘the necessary and proper 
measures” <A proper object was to be pursued, by means both ne- 
cessary and proper. 
To find an objection, then, it must be shown that some meaning 
was annexed to these geveral terms, which was not proper; and, 
for this purpose, either that the means used by the General Assem- 
bly were an example of improper means, or that there were no 
proper means to whicly the terms could refer. 
In the example given by the State, of declaring the Alien and Se- 
dition Act8 to be unconstitutional, and of communicating the decla- 
ration to other States, no trace of improper means has appeared. 
And if the other States had concurred in making a like declaration, 
supported too by the numerous applications flowing immediately 
from the people, it can scarcely be doubted, that these simple means 
would have been as sufficient, as they are unexceptionable. 
itis no Jess certain that other means might have been employed, 
which are strictly within the limits of the Constitution. The Le- 
gislatures of the States might have made a direct representation to 
Congress, with a view to olvtain a rescinding of the two offensive 
acts; or, they might have represented to their respective Senators in 
Congress, their wish, that two-thirds thereof would propose an ex- 
planatory amendment to the Constitution: or two-thirds of them- 
selves, if such had been their option, might, by an application to 
Congress, have obtained a Convention for the same object. 
These several means, though not equally eligible in themselves, 
nor probably to the States, were all constitutionally open for con- 
sideration. And ifthe General Assembly, after declaring the two 
acts to be unconstitutional, the first and most obvious proceeding 
on the subject, did not undertake to point out to the other States a 
choice amung the farther measures that might become necessary and 
proper, the reserve will not be miconstrued by liberal minds into any 
culpable imputation. 
These observations appear to form a satisfactory reply to every 
objection which 1s not founded on a misconception of the terms em- 
ployed in the resolutions. There is one other, however, which may 
be of two much importance not to be added. It cannot be forgot- 
ten, that among the arguments addressed to those who apprehend 
danger to liberty from the establishment of the General Government 
over so great a country, the appeal was emphatically made to the 
intermediate existence of the State Governments, between the peo- 
ple and that Government, to the vigilance with which they would 
éescry the first symptoms of usurpation, and to the promptitude with 


was probably not without its effect; and if it was a proper one then, 


proper one now, to assist in its interpretation 
The only part of the two concluding resolutions that remains to be 


motion. 





as it does hereby declare, that the acts aforesaid are unconstitutig¢hal; and | that the blessings of cither can be perpetuated. 


which they would sound the alarm to the public. This argument 


to recommend the establishment of the Constitution, it must be a 


noticed, is the repetition in the first of that warm affection to the 
Union and its members, and of that scrupulous fidelity to the Con- 
stitution, which have been invariably felt by the people of this State. 
As the proceedings were introduced with these sentiments, they i 
hibit it; because it is said only “they shall not prohibit it;” and is | could not be more properly closed thanin the same manner. Should| 5. 
there be any so far misied as tocall in question the sincerity of these 
professions, whatever regret may be excited by the error, the Gen- 


answer to their resolutions of December 21, 1798, and having accy. 
rately and fully re-examined and re-considered the latter, find it to be 
their indispensable duty to adhere to the same, as founded in try}, 
as consonant with the Constitution, and as conducive to its preser. 
vation; and more especially to be their duty to renew, as they do 
hereby renew their protest against “the Alien and Sedition Acts” 4. 
palpable and alarming infractions of the Constitution. .. 





KENTUCKY LEGISLATURE. 
IN THE HOUSE OF REPRESENTATIVES, 
November 10, 1798. 


The House, according to the standing order of the day, resolved 
itself into a Committee of the Whole, on the state of the Common. 
wealth 

MR. CALDWELL in the Chair, 
And after some time spent therein, the Speaker resumed the Chai, 
and Mr. Caldwell reported, that the Committee had, accordirg ty 
order, had under consideration the Governor's address, and had 
come to the following resolutions thereupon, which he delivered in’at 
the Clerk’s table, where they were twice read, and agreed to by the 
House. 
1. Resolved, That the several States composing the United State« 
of America, are not united on the principle of unlimited submissioy, 
to the General Government; but that by compact uuder the Style 
and title of a Constitution for the United States, and of amend- 
ments thereto, they constituted a General Government for specia! 
purposes, delegated to that Government certain definite powers, re- 
serving each State to itself, the residuary mass of right to their 
own self government; and that whensoever the General Govern. 
ment assumes tndelegated powers, its acts are unauthoritive, void. 
and of no force; that to this compact each State acceded as a State. 
and as an integral party, its co-states forming as to itself, the othe; 
party; that the Government created by this compact was not made 
the exclusive or final judge of the extent of the powers delegated to 
itself:—since that would have made its discretion, and not the Con- 
stitution, the measure of its powers; but that as in all other cases 
of compact among parties having no common judge, each party ha: 
an equal right to judge for itself, as well of Infractions, as of the 
mode and measure of redress. 
2. Resolved, That the Constitution of the United States having 
delegated to Congress a power to punish treason, counterfeiting the 
securities and current coin of the United States, piracies and felo- 
nies committed on the high seas, and offences against the laws of 
nations, and no other crimes whatever, and it being true as a genera! 
principle, and one of the amendments to the Constitution having 
also declared, “That the powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people; therefore also the same 
act of Congress, passed on the 14th day of July, 1798, and entitled 
“An act in addition to the act entitled an act, for the punishment of 
certain crimes against the United States; as also the act passed by 
them on the 27th day of June, 1798, entitled “An act, to punisi 
frauds committed on the Bank of the United States,” (and all other 
of their acts which assume to create, define, or punish crimes other 
than those enumerated in the Constitution,) are altogether void and 
of no force, and that the power to create, define, and punish such 
other crimes, is reserved, and of right, appertains solely and exclu- 
sively to the respective States, each within its own territory. 
3. Resolved, That it is true as a general principle, and is also ex- 
pressly declared by one of the amendments to the Constitution, that 
‘The powers not delegated to the United States by the Constitntion, 
nor prohibited by it to the States, are reserved to the States respec- 
lively,or to the people;”’ and that no power over the freedom of reli- 
gion, freedom of speech, or freedom of the press, being delegated 
to the United States by the Constitution, nor prolfibited by it to the 
States, all lawful powers respecting the same, did of right remain, 
and were reserved to the States, or to the people; that thus was 
manifested their determination to retain to themselves, the right of 
judging how far the licentiousness of speech and of the press, may 
be abridged without lessening their useful freedom, and how far 
those abuses which cannot be separated from their use, should be 
tolerated rather than the use be destroyed: and thus also, they 
guarded against all abridgement by the United States of the freedom 
of religious opinions and exercises, and retained to themselves the 
right of protecting the same, as this State by a law passed on the 
general demand of its citizens, had already protected them from al! 
human restraints or interference: And that in addition to this gene- 
ral princ.ple and express declaration, another and more special pro- 
vision has been made by one of the amendments to the Constitution, 
which expressly declares, that ‘Congress shall make no law res- 
pecting an establhshment of religion, or prohibiting the free exer- 
cise thereof, or abridging the freedom of speech or of the press,” 
thereby guarding in the same sentence, and under the same words, 
the freedom of religion, of speech, and of the press, insomuch, 
that whatever violates either, throws down the sanctuary which cov- 
ers the others, and that libels, falsehoods, and defamation, equally 
with heresy and false religion, are withheld from the izance of 
Federal tribunals : That therefore the act of the Co of the U. 
States, passed on the 14th day of July, 1798, entitled, *‘An act in 
addition to the act, for the punishment of certain crimes against the 
United States,” which does abridge the freedom of the press, is not 
law, but is altogether void and of no effect. 

4. Resolved, That alien friends are under the jurisdiction and 
protection of the laws of the State wherein they are; that no power 
over them has been delegated to the United States, nor prohibited 
to the individual States distinct from their power over citizens: and 
it being true as a general principle, and one of the amendments to 
the Constitution having also declared, that “the powers not delegat- 
edto the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively or to the people,” 
the act of the Congress of the United States, on the 22d day 
of June, 1798, entitled “an act concerning aliens,” which assumes 
ower over alien friends not delegated by the Constitution, is not 
w, but is altogether void and of no force. 

Hiesolved, ‘That in addition to the general principle as well as 
the express declaration, that powers not delegated are reserved, 
another and more special provision inserted in the Constitution from 


Those, who] abundant caution has dec “ igrati tion 
have listened to the suggestion, can only be left to their own recol- A aa ee 
lection of the part which this State has borne in the establishment of | to admit, shall not be prohibited by the Congress prior to the year 
our National Independence, in the establishment of our National ‘ 
Constitution, and in maintaining under it the authority and laws of! friends described as the subject of the said act concerning aliens, 
the Union, without a single exception of internal resistence or com-| that a provision against prohibiting their migrati isi 
By recurring to the facts, they will be able to cenvince against} all acts equivalent thereto, or it would be n 
themselves, that the Representatives of the people of Virginia, must | remove them when mi 
be above the necessity of opposing any other shield to attacks om| migration, and is therefore contrary to the said provision of the Con- 
; | their national patriotism, than their own conscientiousness, and the | stitution, and void. 
justice of an enlightened public; who will perceive in the resolu- 
tions themeelves, the strongest evidence of attaehment both to the! tection of the laws of this Commonwealth on his failure to obey the 
, | Constitution and the Union, since it is only by maintainig the dif-| simple order of the President, to depart out of the United States, as 
ferent governments and departments within their respective limits, | is undertaken by the said act, entitled “an act concerning aliens,”” 


of such persons as any of the States now existing shall think proper 


1808;” That this Commonwealth does admit the migration of alien 


. 
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ted, is equivalent to a prohi ition of their 


6. esolved, That the imprisonment of a person under the pro- 





is contrary to the Constitution; one amendment to which has pro- 
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264 Banter of the Coustitutiow. 
al—Col. Taylor consenting, the words were stricken ut.{by Mr. Madison. By these resolutions, the Governors tablishment in this country of a despotic Gc TOT AR 
The history of the facts however, evinces what was Mr.| were desired to transmit a copy to the Executive of each jis true, the Constitution says “Th U AS wing i 
> | i. . * ° 
Madison’s opinion, and that it went fully up to that of Mr. | of the States, to be laid before their respective Legislatures, | guarantee to every State in thi U egrets States shal! 
. . . . ¥ 
Jefferson. [have now the proceedings on these resolu- the result of which, was. that the Stat r en 4 pe s Union, a republican for, 
, - ' : States of Vermont, New |of Government.” It is also true, that the Gover 
tions béfore me, as well as the debate, together with the | Hampshire, Massachusetts, Rhode-Islan¢, Connecticut, | the United States, has a re mtr fort B pT engin 
ayes and noes on the different questions—all of which New-York and Delaware, passed resolves expressive of republican form of Caveramnedill Are hie bball 
were published at the time in a pamphlet. Indeed, there | their disapprobation of the doctrines contained in the ic as well as democratic republic 1 oN fn etna 
is another fact exhibited by these resolutions, which shows, | same. heen in this very hemis ret of lib at abi there not 
. . + > . . . . » . Te , . P 
that Mr. Madison, at that period, went as far as the fore- These dissenting resolutions, were taken up on the 14th Governments of the remus havin we a, h mee, ‘called 
most in favor of the doctrines of State rights and powers. of November 1799, by the Legislature of Kentucky, which dent for life without esponsibility, és Dict mee hg 
lhe second resolution, as it came from luis pen, was in| by an unanimous vote resolved to adhere to the principles limited power? Where thea would ’ ‘hs ge Palen “ & 
these words: “That this Assembly, doth explicitly and | originally laid down. The same subject was referred to |straining the Constitution te cover suct tal culty of 
peremptorily declare, that it views the powers of the Fed-|a Committee in the Virginia Legislature, and a report jand aspiring men should at a fatire "da wah 7 orrencate 
eral Government, as resulting from the compact, to which made thereon during the session of 99-1800. This re-|}a civil war “provoked by thenael es, for th Siemmirae Tn * 
j Se. - ° 9 ry’ s3 . e 4 . x ’ . seECv ; , PPo : : 
ihe States alone are parties,” &c. The word “alone,” in port, of whic), on the 20th of January of the latter year, ating an occasion for the adoption of th sg erect, 
ileal , > ; . c , § ‘vene talfas.” 
this resolution, was stricken’ out, on the motion of Mr. } five thousand copies were ordered to be printed for distri- principle? We know that -~ tate rip sacanpieayt ; 
+: . * . . - . ‘ ’ fe st 2 2 - ‘ 
Giles; and thereby, the sense of it materially varied from | bution, was penned by Mr. Madison, and as it contains in | we are persuaded at the s a re Tee 
the original proposition.—I have thoug! ¥ lite dy.a verbatim copv ; pees at the same tine, that there are thoy. 
he original proposition. wave thought proper to give | 1's) dy,a verbatim copy of all the resolutions of Decem- sands who think with us, that in the case supposed & 
this brief history of the proceedings of that day, in order | ber 2tst, 1798, the necessity is obviated of inserting those | wanton perversion of the spirit of the Ca ad * a 
Liat the \ irginia doctrines should not be deprived of any of resolutions In a separate form. This report constitutes | not be presented than a already be pare yee pond : . 
their champions, and that men, both in and out of Congress, the first of the documents, now all nearly out of print, | tariff acts and the all a ey on ty ited mm th : 
when they combat “State Rights,” ' eeek * -|which w pis, ae other measures adopted by this Governme i 
the} mbat “State Rights,” may seek some other} Wich we propose to publish, and which we flatter our- of limited powers acnt ; 
wathounty than Mr Madison. POWHATAN. _ | Selves will be found to contain the only views of the nature If under an aristocracy, or a despotism, we shoul : 
he facts, stated in the above Communication, ure, we and powers of the General Government, which are com- | prived of the liberty of , eech an I of tl evdbngs: oe ’ 
have no doubt, “a true Bill.” [Eprrors.] patible with the liberties of the People, the rights of the der our present dln natn we a Peal aarp M, un. 
: a ee States, and the durability of the Union. ty of acquiring property by the aamalesef cde Nd 
From the Free Trade Advocate. It will not be expected that we, who haveno pretensions and natural advantages of ‘oil and clin sedi ith — 
- ‘THE UNION. to the learning requisite for the discussion of questions of | are endowed, we HIP ae Oe. en with which w 0 
: Mr. Jeierson, m his draft of a protest intended for the constitutional law, upon which our most eminent States- | one form over the other see any superiority of th 
a , of Virginia, expressive of its conviction of | en and Jurists are divided in sentiment, shall enter into} ‘The question now about to be placed at issuc, is 
the unconstitutionality of the Tariff Laws, communicated an investigation of deep and abstract principles. Yet, as | vital importance to the people of t! United Stat te ay W 
to Mr. Madison with a letter dated on the 24th of Decem-| here are many, who, like ourselves, are capable of under-|the one which con bono yn iy ! =e gle 
< . - ie . : . / = ¢ ‘ « et 
ber, 1825, declares his opinion, that great as would be the standing some of the most prominent features of a system | the division of the Nation int : hn acer ga 10 ne 
evils resulting from a dissolution of the Union, “there is which is to make us and our posterity happy or miserable, | these parties are about to paloncey er — one ts a 
yet Gne gromser: submission to a government of unlimited we shall venture to advance an observation or two, with prove victorious. there is ae yf : = he which one must r 
wrens % “They know and value too highly the blessings all due deference to the better judgment of others. who is not most dee sly int te hi prorat a ape e 
of their Union as to foreign nations and questions arising Under the old British colonial system, the Provinces ciples which this mata Be em * the tesue. 216 prio. " 
‘ _" ° . “ . = oes , . o 7 As =e ‘ E SUS . thie . “ 
among themselves, to consider every infraction as to be met which now ferm these United States, were each indepen- {that the Generai Gove tg Ng . tide thove which teach jo 
eras / a ; - . ; ' _ “ / 7 c , ai ‘ > » Sf ’ Si} 
by actual resistance. They respect too affectionately the dent of the others. They had no common head, exceptjed and specified powers—that ren See * mit 
opinions of those possessing the same rights under the same the mother country. Each had its own institutions, its | this Union Sa slg “mu aia twenty-four States o! = 
catia’ tn Sa epake Miicacns of cascuntion 210 SRNR Boe ny AME HT UIE OT 2 Sy > Its | , are Sovereign, Independent, and co-equal Re. po 
, . : y difference of construction a vs for the punishment of crimes, for the enforce- | publics—and that upon the admission of th iti 
vround of immediate rupture. They would, indeed, con- ment of contracts, for the descent and tenure of property, |alone, can the hberties of the pera ke ese positions 
s ~ ’ — ad “er > ama tte _  & . : $ > \ ; ~ , ' 
sider such a rupture as among the greatest calamities which and its own Governors, legislatures, and courts of justice, | permanency of the Union be salad lished ey ee os 
could befal them—but not the greatest.” and each was as wholly independent of the rest, as of We do most firmly belie ve th ots | ; ~ 
———- eT - . Zs a. ¥ YF pemey ’ ‘ 
—_—_—_- = a ; anada or NovaScotia. During the troubles which preceded | General Government is ee ee ~ the ou 
the revolution, they saw the necessity iti er , mgr ag Manion, and we si 
< ‘errr ms -_ . , they saw the necessity of uniting together their | know the o > entertai 
YWASIERNT GTOwW Creer. strength, for the purpose of throwing "8 “4 : . opinion to be now ent rtained by some, that the fer 
4 U2 cent ’ hee pur} of throwing off the yoke of Great | States which consider themselves oppressed by unconstit 
—_—_—_—— . ritain; and they subsequently combined under articl : ' | | we aaepe 
; . . . . cles of |tional laws, have no remedy buts iss! 
ak deat GA ee . is are : submissio | 
SATURDAY EVENING, APRIL 10, 1830. confede ration, by which they stipulated for mutual assis-|the right of revolution which may ‘be we te ona we 
——— a 4 atte <a ‘aren at beat t oe ‘ hese articles were adhered to after the termina- | right to enforce obedience with the bayonet ea on 
10n of the wa 783; ine fi . ' ; \ : renever 
Our readers will observe, that we have embellished our ws-4 rin 1783; but it being found, that the exis-|such doctrines as these shall become the fixed creed of : - 
title pawe in sucl —_ ur} tence of thirteen distinct sovereignties, each having powe ajority of t! erm tale vel 
| page = such a@ way, as to let it be seen, that the dis-|to levy duties according to its 5 an gz pe r majority of the American people, then farewell happiness 
tinguished Senator, the close of whose speech we publish-| ports fe ras ceording to its pleasure upon imports, ex- farewell peace, farewell liberty! But let us not despond “ 
‘ . : 3 oC . aa ° : -» A S be , 
ed on the 3d inst, andourselves, fight under the same flag  elaisaiaes Woe - enter we treaties, alliances, and {Such base and recreant abandonment of the principles o' ane 
and we can therefore, truly adopt as our own, the erties! sapere swith Foreign States, to declare war, grant | the Revolution, can never stain the pages of the hist ll the 
 ceenaniealt Genk Mae | y tHe Steg etters of marque and reprisal, coin money, emit bills of | this ; ’ 4 story ol 
language of that gentieman.—*Ours is the BANNER OF | credit, make pa vag ia Pomc age rl modagg am adhe ery ir mgunaer se gomanges hp nn ughag hes tialgn om 
N' HE CONSTITUTION.—The twenty-four stars are there | maintain rie fag beget a °g tender, raise armics,|oppressed. The people may for a season, be deluded bs yer 
. . . t.* : : < ‘ »S ~ , st: oene “ 4 a i f d ) 
‘n all their undiminished lustre; on it is inscribed, Liser-| sures, make its « — kr : ta ye vig ights and mea- | false theories, and mistaken notions of public and private -- 
ry—tTuE ConstrruTion—U ron. eduh Oh ieiieteid - ba aws, rae finally, to do every | interest; but they can never consent to see the Govrian 1 ™ 
¢ that appertains to complete and unlimited sovereign- {of thei a. 5 : . 
s - r choice, trample upon the d : | 
tv: it being found. w - > mal ont pie upo e dearest rights of a large 
Wepublish this day the Resolutions of Virginia and Ken- i here Beara Maher Oh ong est yore ot thirteen portion of their fellow citizens, and force hoon into the aN. wo 
‘ . . 2 > rr . ‘ 
taste Pomme by (Madison and Jefferson, in relation to the | lision with foreign ve, : d ik e brought into col- | ful necessity of choosing between an absolute uncondition: val 
Alien and Sedition laws, inthe years 1798 and 1799."from a} deemed advieable sate , ~ Rie i os bag isan it_ was |al bending of the neck to an ‘unauthorized yoke, or, of pur ci 
" :% . ; ’ : i “ | . > wier: ’ — . -— - 7 ’ 
copy in pamphlet form reprinted at Charleston in 18°8.from | and to ad ie terms of the confederacy, |suing a course admitted to be the greatest evil that coul: cat 
a Rich , eit odie »!and to adopt articles for future association, which should | befa!l ; . em 
— issued two years before. We are! cuard against the evils ascertained ave paaame as Weodug them, with the single exception, of the only alterns re 
thus particular in specifying dates, in order that our read- a RY hy OTE ils ascertained to have such a perni- | tive offered to their acceptance. the 
nee qamey nin: ea tt ried oy Z cious tendency. This alteration took place in 1787, by| In this pi : : 
hear : * ~~ _ to which those resolutions| the adoption of the present Constitution, a work evi » b) n ~~ picture of what appears to us to be the true pos | 
refer, is not now for the first time revived s: . ' rie , , a work evincive | ture of our public affairs, we d m tio 
, since their| of consummate wisd ‘ wo Hairs, we do not give our Own opinion: - 
onginal adoption. The gradual tendency of the General | acquai ae cw! and displaying a aes tte complete jalone. The following extract from a note recent! sbivee. hu 
Government to encroach upon the rights of the States rt ern oa the principles of human action, and with |ed to us by an enlightened citizen of the Norh on th bar 
. one -_ ,;| the science roVv ; ' re ahs . vee 8 i e 
has at all times been regarded by a large portion of our exhibited Te Pires sey * Nf shall ever see again | eve of his return home, will corroborate our views and will a 
politicians, as a matter which might some day prove fatal | awakened f y, unless the people can be in time | shew the influence produced upon his mind by a foe sieit tral 
te the “tibestios of ‘th ® F awakened from the apathy under which they now lab to the Se ’ Cin 7 Se “1 ; 
0 e country; but more especially has| listening to the voice of fals y ; labor, | to the Seat of Government. it 
this been the case, within the last seven years, durian | “neare « OE ae € . ulse prophets who are crying out, “] return strengthened not in the truth, but in the abso- pla 
roo me ~ most gigantic strides have been made. By tbat iuitresila. site ie 7 cn ae it j | lute necessity of the principles of the free system, for the the 
each one of which gaining ground u By oF ong , entered into, as it is expressed in| safety of our countr : an senathaed 
ty, has, like the out vile os nd upon the weaker par-|the preamble, “in order to form a more perfect union—es ww y, and I can only wonder at the folly 
y, has, e outposts of an invading armv, conferred | tablish justi per: union—es- | those who urge upon the country a policy doubtful as they im) 
upon the assailant a more commanding posiiive Seteed on - is ee ree AN domestic tranquillity—provide for | themselves acknowledge in its principles and fatal to the sid 
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